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Introduction:

The Republic of Marshall Islands (“Marshall Islands”) is an independent country in the Central Pacific
Ocean and is composed of more than 1,200 islands and islets. The country was administered by the
United States of America, as part of the Trust Territory of the Pacific Islands, up until 1984 when it was
dissolved. From 1946 to 1958, the USA tested 67 nuclear weapons across 29 atolls of the Marshall
Islands, the payloads of which were 1,000 times greater than the bombs dropped on Hiroshima and
Nagasaki. Radiological contamination, a result of the numerous tests, is still a persistent problem in these
islands and has adversely impacted the livelihood of its residents. Keeping in mind the development of
nuclear weapons, and juxtaposing it with the horrors faced by the country, the Marshall Islands decided to
make use of the international legal forum to prevent the mad race for nuclear proliferation.

Legal Action was taken by the Republic of Marshall Islands:

In light of the “suffering which its people endured as a result of it being used as a site for extensive
nuclear testing”, the Marshall Islands decided to approach the International Court of Justice to seek relief,
and to reignite the debate on nuclear non-proliferation. Nuclear non-proliferation includes efforts made to
minimise the risks of nuclear weapons and technology by the reduction of the production and the disposal
of nuclear weapons. The 1968 Treaty on the Non-Proliferation of Nuclear Weapons (NPT), was signed by
nations of the world for achieving this purpose of nuclear non-proliferation, and exists as the only binding
commitment in a multilateral treaty to the goal of disarmament by the nuclear-weapon States.

https://silpnujs.wordpress.com/2023/11/27/marshal-islands-v-the-world-a-case-for-criminalizing-nuclear-proliferation/
https://www.britannica.com/place/Marshall-Islands#:~:text=The%20Marshalls%20are%20composed%20of,800%20miles%20northwest%20to%20southeast.
https://www.doi.gov/oia/islands/marshallislands#:~:text=The%20Republic%20of%20the%20Marshall,Nations%20from%201947%20until%201978.
https://ahf.nuclearmuseum.org/ahf/location/marshall-islands/#:~:text=Between%201946%20and%201958%2C%20the,spread%20throughout%20the%20Marshall%20Islands.
https://thediplomat.com/2021/04/the-us-should-apologize-to-the-marshall-islands-for-nuclear-tests/
https://k1project.columbia.edu/news/marshall-islands-radiological-studies-2017-2019
https://www.theguardian.com/world/2016/oct/06/marshall-islands-nuclear-arms-lawsuit-thrown-out-by-uns-top-court
https://whatisnuclear.com/non-proliferation.html
https://www.un.org/disarmament/wmd/nuclear/npt/text
https://www.un.org/disarmament/wmd/nuclear/npt/
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The Marshall Islands, on 24 April 2014, filed applications against all nine nuclear states, namely, the
Russian Federation, United Kingdom of Great Britain and Northern Ireland, United States of America,
China, France, India, Israel, Pakistan, and Democratic People’s Republic of Korea, and accused them of
not fulfilling their obligations with respect to the cessation of nuclear arms at an early date. The Marshall
Islands also alleged a failure to initiate active and effective nuclear disarmament negotiations, a breach of
Article VI of the NPT, and of customary international law. A compilation of applications filed by the
Marshall Islands can be found here.

United States of America, China, France, Russian Federation, Israel, and Democratic
People’s Republic of Korea.

In accordance with Article 38, paragraph 5, of the Rules of the World Court, the Applications filed by the
Marshall Islands against these six States were transmitted to them but not entered in the General List,
and no action was taken in the proceedings in the absence of their consent, as these countries do not
have compulsory jurisdiction of the ICJ.

The United States, which greatly promoted the ICJ in its early years, renounced its compulsory
jurisdiction in 1985 during the period of the case involving military and paramilitary operations against
Nicaragua. Furthermore, Israel has never given an official stance on the possession of nuclear weapons,
and has maintained ambiguity over the matter.  Therefore, the applications filed by the Marshall Islands
were to be combated by the United Kingdom, India, and Pakistan.

The United Kingdom

The UK recognized the compulsory jurisdiction of the ICJ, pursuant to Article 36, paragraph 2, of its
Statute. The Marshall Islands contested that the UK’s commitment to nuclear non-proliferation was
contradictory to their actions, pointing towards their voting record on disarmament at the United Nations
General Assembly. The Marshall Islands alleged a breach of Article VI of the NPT, of which the UK is a
signatory, as the UK failed to “negotiate in good faith on effective measures.”

India and Pakistan

Although India and Pakistan are not signatories of the NPT, the Marshall Islands had initiated a suit
against them on the grounds of violation of customary international law. There has been a continuing
debate on whether nuclear non-proliferation can attain the status of customary international law.
However, scholars have concluded that since there is insufficient state practice as well as opinion juris,
nuclear non-proliferation does not have a customary character. India has reserved itself from signing the
NPT, stating the importance to depend on its own resources to build on the capabilities in the military,
nuclear, space and cyber domains. The states recognised the compulsory jurisdiction of the ICJ, similar
to the UK. The apparent expansion of the weapons program was evident as India test-fired its nuclear
capable K-4 SLBM on 7  March 2016, the first day of the hearings.

Decision taken by the Court:

th

https://www.icj-cij.org/en/case/158
https://www.ucsusa.org/nuclear-weapons/worldwide#:~:text=Nine%20countries%20possess%20nuclear%20weapons,%2C%20Israel%2C%20and%20North%20Korea.
https://www.un.org/disarmament/wmd/nuclear/npt/text/#:~:text=Article%20VI,strict%20and%20effective%20international%20control.
https://www.wagingpeace.org/nuclearzero/#:~:text=On%20April%2024%2C%202014%2C%20the,in%20U.S.%20Federal%20District%20Court.
https://www.icj-cij.org/en/rules
https://www.icj-cij.org/en/declarations
https://www.tni.org/es/node/14742
https://silpnujs.wordpress.com/blank
https://www.icj-cij.org/en/declarations/gb
https://www.icj-cij.org/en/statute
https://www.armscontrol.org/act/2016-10/news/marshall-islands-lose-nuclear-cases
https://www.un.org/en/conf/npt/2005/npttreaty.html
https://treaties.unoda.org/t/npt
https://treaties.unoda.org/t/npt
https://ir.lawnet.fordham.edu/ilj/vol20/iss1/5/
https://www.ejiltalk.org/nuclear-weapons-and-international-law-the-impact-of-the-treaty-on-the-prohibition-of-nuclear-weapons/
https://www.thehindu.com/news/national/not-signing-the-npt-one-of-indias-most-consequential-decisions-former-envoy/article65635838.ece
https://www.firstpost.com/india/nuclear-capable-k-4-ballistic-missile-tested-from-ins-arihant-2727516.html
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The ICJ held hearings for the suit between 7-16 March 2016, and it was dismissed by the Court on 5
October 2016, on procedural grounds, allowing India, Pakistan, and UK to walk free. The ICJ did not find
the presence of any international dispute to evaluate the case on its merits, and this was supplemented
by strong disarmament records presented by the three countries. In principle, dispute must be shown to
have existed as of the date of application before the Court. The Court departed from previous case laws
while determining what constitutes as a dispute, and by rendering it as a subjective criterion. The Court
also furthered itself from the 1996 Advisory Opinion, where it unanimously held that nations have a legal
obligation to pursue disarmament talks in “good faith”. The judgement of the Court can be found here,
here, and here.

The United Kingdom

The ICJ ruled for the UK, by a narrow margin of a single vote casted by Judge Abraham, President of the
Court, preceding which the vote was 8-8. The majority believed that Marshall Islands’ arguments were
“general”, and since they were not directed at a specific breach, the UK could not be held liable, under
Article VI of the NPT. Article VI of the NPT imposes an obligation on the Parties to pursue good faith
negotiations relating to cessation of the nuclear arms race. Furthermore, the Court decided here that
there must be an objective awareness of the Respondent state, prior to the filing of the applications, and
it decided that UK was not aware that the Marshall Islands would be bringing a claim against them, even
though there have been various instances where Marshall Islands’ officials have spoken about the issue.
Doing so, the Court furthers itself from previous case laws.

India and Pakistan

The court ruled favourably for India and Pakistan, casting a 9-7 vote. When India and Pakistan submitted
that the Court lacked jurisdiction to entertain the suit, and Marshall Islands’ plaint was inadmissible, the
Court accepted that the resolution of these questions was necessary, before questions on merits could be
entertained, as given by Article 79, paragraph 2, of the Rules of Court. Furthermore, Judges who voted
against India and Pakistan recognised that even though India and Pakistan are not signatories to the
NPT, they would be bound by customary international law. When the question on the existence of a
dispute was raised, India argued that its advocacy of disarmament shows the absence of a dispute.

Effects of the suit:

Even though the Marshall Islands could not get the verdict to their advantage, the case was far from a
loss in  terms of nuclear disarmament. The case threw a spotlight on the policies of nuclear weapon
states, who claim to be devoted to disarmament efforts, but fail to show willingness to achieve it.
Countries like France who are shrinking their arsenal are to realise that reduction is different from
elimination, and superpowers like US and Russia have not even begun the process of nuclear
disarmament. Furthermore, merely two days before the ruling of the Court, the UNGA revitalized the
disarmament negotiations, and the Treaty on Prohibition of Nuclear Weapons was passed in 2017.
Arguing that Marshall Islands’ suit contributed towards the action taken at the international forums would
be far from being an overstatement.

https://www.icj-cij.org/en/case/158
https://www.icj-cij.org/en/case/8
https://www.icj-cij.org/en/case/95
https://www.icj-cij.org/public/files/case-related/158/18900.pdf
https://www.icj-cij.org/public/files/case-related/159/159-20161005-JUD-01-00-EN.pdf
https://www.icj-cij.org/public/files/case-related/160/160-20161005-JUD-01-00-EN.pdf
https://www.ejiltalk.org/capitulation-in-the-hague-the-marshall-islands-cases/
https://harvardilj.org/2016/11/decision-of-the-international-court-of-justice-in-the-nuclear-arms-race-case/
https://www.icj-cij.org/public/files/case-related/144/144-20120720-JUD-01-00-EN.pdf
https://harvardilj.org/2016/11/decision-of-the-international-court-of-justice-in-the-nuclear-arms-race-case/
https://commonslibrary.parliament.uk/research-briefings/sn04079/#:~:text=France%20has%20a%20policy%20of,extreme%20circumstances%20of%20self%2Ddefence.
https://www.cfr.org/timeline/us-russia-nuclear-arms-control
https://treaties.un.org/doc/Treaties/2017/07/20170707%2003-42%20PM/Ch_XXVI_9.pdf
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Notwithstanding the contributions made by the suit towards nuclear disarmament, there were no binding
and enforceable outcomes which would lead to more certain acts of disarmament. It can be argued that
the incapability of the ICJ, to render a binding and enforceable decision which would ensure nuclear
disarmament, is because of the legal regime where disarmament laws are situated in. Neither the NPT,
nor customary international law, provide for criminal liability in cases of failure to pursue disarmament
upon nations. Therefore, an argument can be made, that criminalising nuclear proliferation and failure to
pursue disarmament, may provide for a stronger basis to enforce disarmament and prevent nuclear
proliferation.

The case for criminalising nuclear weapons proliferation:

Nuclear weapons proliferation can be expressed in two ways: Horizontal Proliferation (spread of nuclear
weapons to States that did not previously possess them, for example, India, Pakistan, Israel) and Vertical
Proliferation (increase in the number of nuclear weapons by States already possessing them, for
example, USA, UK). Neither of these types of proliferation attract criminal liability in any of the existing
legal regimes. Although one can argue that international criminal liability might be imposed upon the use
of nuclear weapons, and this might discourage the same, criminalising the mere possession and
accumulation of nuclear weapons can prevent the occurrence of mass atrocities.

The main international convention prohibiting nuclear proliferation is the NPT. The NPT does not impose
criminal liability on nuclear weapons proliferation, nor does it contain a requirement that the parties adopt
criminal laws banning private behaviour inconsistent with the treaty, which is present in the Chemical and
Biological Weapons Conventions. An inclusion of criminal liability within the NPT would restrict both
horizontal and vertical proliferation of nuclear weapons of NPT member states. Even if there is a move to
prosecute States for use of nuclear weapons, States which are not a party to the NPT cannot be imposed
with criminal liability for mere proliferation.

Another effective way to criminalise nuclear weapons proliferation, which would be inclusive of States not
a party to the NPT, such as India or Pakistan, would the inclusion of nuclear weapons proliferation as a
war crime, by the way of a sperate provision within Article 8(2)(b), or annexation into Article 8(2)(b)(xx) of
the Rome Statute. This inclusion would give jurisdiction to the International Criminal Court to criminally
prosecute acts of nuclear weapons proliferation. As per the present legal regime, even the use of nuclear
weapons fails to meet the ‘comprehensive prohibition’ criterion contained in Article 8(2)(b)(xx) of the
Rome Statute.

 Finally, criminalisation of nuclear proliferation could be attained through a separate multilateral
international treaty between States, including nuclear and non-nuclear states. The Harvard-Sussex
Program on CBW Armament and Arms Limitation had prepared a draft treaty which criminalized activities
involving chemical and biological weapons. This criminalization extended not just to the use, but also to
the proliferation, preparations, assistance, and construction of relevant facilities to produce such
weapons. Although the extent of the draft treaty is limited to chemical and biological weapons, the text
can be altered accordingly to include nuclear weapons as well.

Conclusion:

https://f3magazine.unicri.it/?p=368
https://www.opcw.org/chemical-weapons-convention
https://www.un.org/disarmament/biological-weapons/
https://www.nonproliferation.org/wp-content/uploads/npr/82kell.pdf
https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/ADD16852-AEE9-4757-ABE7-9CDC7CF02886/283503/RomeStatutEng1.pdf
https://www.mpil.de/files/pdf3/mpunyb_wagner_7.pdf
https://www.cambridge.org/core/books/abs/nuclear-weapons-under-international-law/use-of-nuclear-weapons-as-an-international-crime-and-the-rome-statute-of-the-international-criminal-court/7540BB4F27C192EE04C0EBB7CDC0700B
http://www.sussex.ac.uk/Units/spru/hsp/Harvard-Sussex-Program-regime-overview.htm
http://www.sussex.ac.uk/Units/spru/hsp/documents/Draft%20Convention%20-%20English.pdf
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After American nuclear tests at Bikini Atoll, the Marshall Islands have remained at the forefront of anti-
nuclear activism. Marshall Islands’ suit reaffirmed the Court’s 1996 ruling, and even though it would be
non-binding and without an enforcement mechanism, it could serve as a precursor to nuclear
disarmament. It is expected that in the future, even if the Court is cautious about frivolous litigation, they
keep into account the needs of the world being built around peaceful resolution of conflicts and nuclear
disarmaments. The failure of the ICJ to compel nuclear disarmament propounds the case of
criminalisation of nuclear weapons through the methods discussed above. Although there are many
economic, political, and logistical challenges to it, the effect of the use of nuclear weapons could lead to
the instant death of half of the world’s population, and long-term radiation effects to the others. Thus, if
international law is successful in criminalising nuclear proliferation in future, countries such as the
Marshall Islands would be able to achieve a verdict different than the one by the ICJ in 2016—and would
pave the way for actual nuclear disarmament.

*Aryan Tulsyan is a fourth-year student at Jindal Global Law University, Sonipat,

https://www.bbc.com/news/world-asia-37560663

