CHAPTER THREE

captive subjects

Gender, intimate violence and the crises of international
human rights interventions

Oishik Sircar

The growth of the international women'’s rights movement and
its emergence as a field of research and advocacy has led to a
valuable but increasingly self-contained discourse, often cut off
from  developments in  postcolonial  conditionalities
(‘postcoloniality’), on the one hand, and conceptions of the
different legal contexts in which international human rights
operate, on the other. Such a trajectory of ‘development’ in
human rights standards for women have no doubt had an
enormous impact on women’s lives worldwide, but sirpu}ta;
neously it is also .culpable of creating the ’Woman-as-VICnm
subject, ‘geographically captive’ in the ‘barbaric’ cultures of the
‘third world’. .

The nation-building projects of countries like India have an
agenda of claiming ownership of this postcolonial subject to
®Stablish its ‘authenticity’. And, the authentic, globally, then gets
constructed as the ‘other’, sometimes the ’natina’. The authentic
Subject has come to exist with a singular identity of the natllon.
And, the other multiple identities, especially of caste and oral

Ve been appropriated to further authenticate the natio

‘ 1 . e creation of
Identity, that remaining primary- Unfortunately, th

iy ry. LIRS Iso led to the
his hegemony of authentic national identities has a:isoperipmﬂ"f’ﬂ

‘Teation of authentic postcolonial victims an
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subjects: the good woman as the culture bearer of the Natiop
identity and the ‘sexual subaltern’ threatening the very foyng,_

tions of that same identity (Sircar, 2006a). .

To keep the authenticity alive, post(?o!qmal nations regjg
outside (read: Western) interventions to c_lvﬂlze the native, But,
the very creation of the postcolonial id‘entlty allows the' Western
(now read: Imperialist) to further valorize the pos.tcolomal native
authentic identity through an essentializing project that targets
identities as well as cultures. Gender, for one, gets a raw deal. The
image that is produced is that of a truncated third world woman
who is sexually constrained, tradition-bound, incarcerated in the
home, illiterate, and poor, an image that is strikingly reminiscent
of the colonial construction of the “Eastern woman’ (Kapur, 2005).

This image, however, is not contested through the
postcolonial nation-building discourse. It only provides the
victim subject a shared location from which women repudiate
claims of being part of a Western culture, yet furnishing the
creation of a unitary subject that enable them to make claims
based on a commonality of experience (ibid.). The responsibility
of the postcolonial nation then becomes to protect women and
what they stand for, rather than protecting their rights.

Can this subjectivity of the Eastern woman be challenged
through the language and practice of international human rights
law, or is the discourse been cblivious, even responsible for its
creation and continues to be so0?

In this paper I will map the developments that led to the
integration of gender into the international human rights law
discourse and examine how the language of ‘violence’ and
‘respectable victimhood’ (from Vienna 1993 to Beijing 1995) has
been privileged leading to the dislocation of ‘discrimination’ s
envisaged by the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), as the primary indeX
for measuring women’s human rights violations. What has beer
t}-le consequence of this dislocation? With specific reference t0 the
historic proceedings at the Vienna Tribunal and illustrations
i;‘::;ngt\ie Wlorks of International organizations like Amnetsg
identity ?}:1: lfmd Hu.m.ax.l nghts Watch, the paper will attemp 0

yper-visibility of ‘sexual violence’ caused due
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cultural/traditional sanctions in the ‘third world’ constructed b

the international women’s rj y
/ : SRT ght movement to : s 1.1
resistance potential’ of women from the Globa] Sg:gflblhze the

After the formal integrati o
. ornational human o hfisazilf)n of gender and sex.uahty. in the
. . ) & 1scourse, these constituencies are
mcreasmgly being treated as subjects for human rights
norm’-settmg. However, as the paper will argue, this ‘achieve-
ment hag been- resulting in regressive consequences for women'’s
human rlght.s in the “third world’. To establish this contention,
’_‘he paper will closely study the concept of ‘worse the better’ in
1ntemat10nal asylum jurisprudence, where the establishment of
conditions of ‘radical evil’ (Baxi, 2006) are imperative to the
guarantee of ‘saving’ the fleeing, ‘disempowered’ and ‘vulner-
able’ Eastern woman from the clutches of barbaric postcolonial
states.

A critique of the international asylum adjudication system is
necessary to do a reality check with regard to what it can exactly
offer when it comes to drawing the fundamentals of refugee
rights guarantees from the basic principles of international
human rights law. While human rights guarantees are under-
stood to be universal and inherent across the world, when it
comes to the determination of an asylum seeker as a refugee, to
establish ‘fell-founded fear’ in an objective fashion, asylum
adjudicating officers tend to generate simplist.ic, even'd'erog-
atory, characteristics of asylum seekers’ countries of origin, as
areas of barbarism or lack of civility in order to present a clear-cut
picture of persecution (Bhaba,. 2002). The central guidirg
principle of this kind a construcp_on of the asylum seeker as the
native’, who needs to be ‘civilized’ and rescued out of the
clutches of a ‘barbaric’ state might be best described as “the
worse the better” — the more oppressive the home state, the
greater the chances of gaining asylum. . ‘

In the main, I will deal with the emerging debatfzs and crises
that the international human rights regime facgs f"”th regarczl t?
the postcolonial accusations of it being a ’cixl/illzmg-the—n.altlye’
project and its creation of the third world Womap-a.ls-vmtlm
subject, to establish how such an approach essentializes both

gender and culture. In conclusion, the paper will suggest means
through which a ‘lens of marginalization” can be employed to
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bring the peripheral subjectivity of the ’yvoman-a§-victim' to the
centre — a move that will have the potentlal of busting the rhetorjc
of ‘respectable victimhood” - to claim, through the apparatyge of
the state, the rights to politico-cultural autonomy and ‘pluray’
citizenship.

Among others, I specifically refer to the works of Aljce
Miller, Ratna Kapur and Jacqueline Bhaba. These feminist legq]
scholars and activists employ a discursive mix of human rights
theory, postcolonial and subaltern studies and internationa]
relations theory to understand the politics behind the articulation
of “women’s rights as human rights” and decisively observe how
such an articulation operates with regard to geo-political, social

and cultural locations of women facing intimate and other forms
of violence.

Locating captive subjects

Intimate violence, private-public divide and state accountability

The ‘woman’ within the international human rights law
discourse is essentially constructed as a captive subject. She is
‘'stuck’ at the precarious juncture of ‘cultural captivity’ — as the
loyal, chaste wife — and political non-agency - as second class
citizens, devoid of autonomy and bodily integrity. She is a subject
who is perpetually vulnerable, due to the essentialized under-
standing of her ‘weaknesses’. She is both hyper-visible in
‘private’ spaces as primary culture bearers of community and
nation and invisible, because the enormity of her presence
remains un-acknowledged if we see the nature of “humanitarian’
Tesponses it attracts. Her vulnerability compounded with
in/hyper-visibility further disenfranchises her of all agency to

decide .whether she wishes to claim humanitarian responses and
what kind of responses is s

. he willing to clai k out of the
Situation where she is ‘styck’. 8 It lores

Making private violence public

Traditionally, in human r
act of the state or those

ights law, violation is understood as an
This view only recog

.acting.in their capacity as state agents-
nizes violations perpetrated by public
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quthorities and fails to recognize the rj

¢rom gender-based violence perpetr :
sphel'%- Notwithstanding thlg gx)ct ta}:::i ::,loi‘liso-}clalled ‘private’
world are most often subjected to gender-relaltlezl ;Oughout the
trated in the “private’ sphere of intimate relationsh; ertl;ls pfrtp?-
refrain i;rom intruding into that domain has allowe[c)i ,sucisv?ofas
tions of women’s human rights to : i ol
(Randall, 2002: 305, 306). 5 continue with impunity

The feminist critique of international human rights law has
primarily been an analysis of this public-private divide. The fact
that the domestic arena is itself created by the political realm
where the state reserves the right to intervention is a result of an
imagined division between the public and private spheres
(Romany, 1994: 94). Since what occurs in “private’ shapes their
ability to participate in the public arena, when women are denied
their human rights in private, their human rights in the public
sphere also suffer (Bunch, 1995: 14).

As Johnstone points out:

At the domestic level, the dichotomy of public and private_ may
justify the state’s failure to intervene in private relationshlps,’a
smokescreen behind which systematic violations of women’s
human rights have been rendered invisible. Law finds itself in
the public realm, but if one cannot enter the public sphetie, l«'flf\;v
and legal rights have nothing to offer. On one leyel, thﬁ C a;‘;Sler-l
cation of particular activities as public or private asd e f
erroneous, because the classification depend§ on the gen etrho
the actor, rather than the nature of the activity. ?lnazggitig
level, the dichotomy itself is questionabc beila\lisizls olitical
have both public and private natures. At bot (: s i‘lgre have
decisions to allocate certain activities to the pfnva e0 IE otk o
been used to justify the states’ abdication Of T€Sp

that activity. (2006: 152)

ghts of women to be free

: intimate
. _orivate dichotomy, 11t
As a consequence of the public-pr :dered less severe and

violence remains on the fringe: 1 ati
less deserving of international COndemnB t, when stripped of
officially/politically inflicted violence- ue’nder-based violence
Privatization, sexism and sen g and subordinating
s o less grave than other form hibited by treaty
Officiallpt;glitical violence, which have Ll
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d customary law and recognized by the internation,
an

_ : . tory norms that bind yn;
as jus cogens, or pre-emp 1ver-
g;)lrlr;,n;f:iltc}:]an Lever be derogated from (Copelon, 1994: 117, in

th, 2001: 9). o
ol Feminist scholars have stressed that the very jurisdiction of

international human rights law 1is divided a@ong th(.ese same
public-private fault lines (Knop, 1993: 330). As international law
evolved as a set of rules intended to regulate relations among
states and as it remains centred on the state, women’s experi-
ences tend to get lost from the agenda (Lyth, 2001: 9). For

instance:

® Many abuses against women have not been acknowledged
as human rights violations because they are committed by
private actors rather than by agents of the state.

® (Civil and political rights hold a privileged position in human
rights law despite formal recognition by the international
community or their interdependence and indivisibility with
economic, social and cultural rights.

® International norms concerning the life of the family call on
states to protect the institution of the family and enshrine the
right to privacy in the family (Sullivan, 1995: 126, 127, in

ibid.: 9).

While the human rights doctrine in itself has led to greater
scr}lt.my of state action, the engagements of women’s rights
activists and scholars at the international level have pushed the
frontiers of State action to include even the failure of the state to
prevent violence in the marital home. The process started with
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redress (Bahl, 1997: 41). In othe
the extent that it fails to pro
could prevent or redress the
state has an affirmative oblig
‘due diligence’ in intern
violence and its inability
non-feasance, that is, i

I words, the

vide State is responsible to

or utilize the apparatus that
wrongs. As already mentioned, the

_ ation - understood as the concept of
ational law - to protect and prevent
tO. ‘fl() SO amounts to persecution from
ase ability is conferred on the state for
O GRAOLL of thpse persecutory acts. The state would definitely
be in bre_ach of its obligations under international law, which
requires it to punish those individuals - government agents or
private actors — who commit human rights violations. The breach
of such obligations and the inability or unwillingness in
protecting a woman’s human rights tantamount the state’s
connivance in the act of persecution (Sircar, 2006b: 264).

In spite of the recognition of ‘due diligence’ as a jus cogens
norm in CEDAW and many other international human rights
instruments, the family remains the valorized space for the
woman - captive and incarcerated - in what even the UN
believes to be the “natural and fundamental group unit of
society” which is “entitled to protection by society ap.d the s’tate;
(Article 16, UDHR). What this implies is that ‘due dlhgen§e will
actually extend to making the state responsible for protectmg the
ST ilv, in turn insulating it from state inter-
institution of the family, in

. ; his human right standard names the
vention. Interestingly, this hu )

. ivants who are urged to take an active
society and state as particip rgea 1 whe
o gt d 1a] practice or institution and where
role in maintaining a social p . e (5
.- invoked as a protective device (Rao,
the power of the state 15 InV

1993: 74).

This raises concerns about the potential of international

) : ' men’s
human rights law to deliver 1ts promise ofl 1pr3t}?22?§iy§0ake s
human rights in the private spheze(,) fe'sfii(l:; cza,’ " d ‘victimhood".
o ey e s L e o
While critical re-look at the workings of Statlst' hgman fn% s
fft’l‘ acliards and agendas, by ensuring the ’ap}{)hr:\aatrllog ﬁts b
Sdall:1 ence’, yet the same language of. women s ':sub'ect%vities as
isl wgorded by the UN results in reifying WARIAS] )

o .
icti :~d of a more critical lens can on
agency-less and victims. What kind
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use to then understand the underlying problematics and politics
of “women’s rights as human rights”?

It is at this juncture that it will be useful to quickly map the
developments that led to the articulation of “women’s rights as
human rights” within the international human rights discoyrse
to understand how self-contained this development has been
and more importantly, how this development has been effected
relying on the construction of the ‘woman-as-victim’ subject, and
bodily-harm as marker of violations.

Protecting women and not their rights?

The recognition of violence against women as a human rights
issue emerged almost four decades after the UDHR was adopted
in 1948. This enormous lapse in time, in spite of the ‘real space’
within which gender-based violence operated, is in itself a
glaring example of how much importance was given to women’s
issues in the UN. Issues of violence and gender were solely part
of the bodies of International Humanitarian Law? (the "Law of
War’) and Criminal Law? where it was only about political/state-
effected forms of violence like rape in times of armed conflict,
forced prostitution etc.

The first articulation that could have connections with issues
of violence was the CEDAW, adopted in 1979. There was
minimal recognition of violence against women in either the
Mexico (1975) or Copenhagen (1980) World Conferences on
Women. It was in 1985 at the Nairobi Conference that named
violence as a concern and began a process of elaborating strat-
egies to address the problem. With the 1986 UN expert group
meeting on violence against women and a 1989 study on violence
in the family, there began a shift from seeing women'’s experience
of violence as simply a family/private problem to perceiving it 2°
a larger problem and understanding such abuse as human rights
concern (Sen, 2006: 55).

e CE;V ai;tia;lati::dof Siole.nce against women, t'hus, cam(‘i E'tﬁ‘:t'
viclance w ags n?issin ? OPtlor.l C?f CEDAW, w?nch rneanble o
ot Bowr fox T ﬁa rom this instrument. It is remarka o
between discriminationmers qf CEDAW, a cagsal conné o
and violence was not evident. How¢é
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in 1992, the Convention’s monitorin

cally adds explanatory, interpretive

add.ed General Recommendgtion 1; ts\:ﬁlilgﬁn:fattz Sthttle1 dtocgment)
agalqst'wanen is understood to be a form of eadvuﬁence
discrimination and that states are to be held accgoll; terl;l asfed
violence against women, including by private persons ntable for

~ Many other developments followed in the 19905, most
importantly a Declaration on the Elimination of Viol i
Women (DEVAW) in 1993 and the creation of the post of the

' ‘ e creation of the post of the
special rapporteur on violence against women, its causes and
consequences, who was appointed by the UN in 1994. The
governmental Platform for Action, arising from the Beijing
World Conference on Women in 1995, had a section on violence
against women as one of twelve critical areas of concern
(ibid.: 56).

The developments noted above have been very significant
within the UN human rights system, where women'’s rights have
been traditionally under-funded and under-valued, to finally
clevate it to the status of ‘mainstream’ human rights. However,
what began with the CEDAW in 1979 as a process of
ending/challenging gender-based discrimination, ~ claiming

women’s right to substantive equality, through the develop-

ments lost out to gender-based violence as the issue of primary
and fundamental concern to the UN and the mtematlonal
women’s movement (Miller, 2004: 20). Violence against womer,
or VAW, emerged as the ‘only’ issue that concerns won:etn 3
human rights as is reflected through the fie_velo'pments'sl a ee7
above. What marked this shift from discrimination to vioience:

And. what effect did dislocating discrimination have on the larger

; e o i lobal arena?
question of WOMET T tVl\ifld Conference on Women that

It was at the 1985 Nairobi . ; o h
violence received an unprecedented arhm?t(;(;ll;- However,
articulation confined it to being underztoo
issue” (ibid.). Starting with th? 1?}? S:ec.
attention on rape as a war crime (W1 : oatre of
and former Yugoslavia), VAW took centrestage in the th

! i d sexual violence was
O i the most advocatczllerz:lrent of VAW. The rallying

constructed as the most importan ' MEcation at
call to states to end VAW received 2 resounding amp

§ committee (which periodi-
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..nna World Conference on Hliman Rights' (Vienng
the 1993 Vienn was here that the adage “women Slr{ghts A1
Conferer}ce)- }twaS coined entirely in the language of “violence’,
humg\ ;:eg?:ifer to a seminal essay by Alice M. Miller, wherein

e

ments: | |

. C’?;n [...] move toO make ‘women’s rights human I'lg.hts [...]
. eééed primarily by following the form of the malnstrez.am
i::i’flan rights paradigm of the time: a focus on the bodyds;ﬂermg
from acts committed by the state [...] VAW [....] was ?di;:rsifsg
either as a problem for developrr}ent or as an lssu%:) serimi-
natory denial of protection against crime [...] e]2304. lg

was fo ‘human rights-ify’ violence against women ( : 19)

(author’s emphasis).

This implies an understanding where bodily-harm becomes
a marker of human rights violations and redress can b.e sought
only when we take the state as the primary signifie.zr (?f rights and
the law as its primary legitimizing discourse. This is where we
also understand how bodily-harm, which is sexual in nature, .and
has the potential to threaten/challenge/rupture the essentialized
relationship between women and community/nation, creates a
hyper-visibility of sexual violence that tends to invisibilize other
forms of violations of women’s human rights.

Within this discourse then, as soon as questions of violation
of the ‘body’ arise, the law jumps in with forms of incarceration
to protect the ‘good body’ from the ‘bad body/ies’. These ‘bad
bodies’ violate the ‘good body’ in very many ways: from rape to
sexual assault. The important question to ask here is, when does
the law consider a ‘body’ to be rapeable or assaultable? The law’s
responsibility springs to force on the basis of the creation of 2
construct of the ‘good body’, which can be raped and/or
assaulted. Though ‘rational’ or ‘reasonable’ thought would make
us assume that the law in its protective role applies impartially t0

all ‘bodies’, in reality, th
oot gk ty, the law res ct of
violation’ meets ponds only when the a

, its own qualifying tests. Only when the legal
g g,OOd body’ is ‘under threat of violation’, or has
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. ha
space, W.thh does not meet the not; PpPens on a ‘good body’ in a
not considered a violation at al]

The operation of human ri
icates, he Brotechion Vs.a?r;;gd}:)ts law on women’s bodies thus
primary objectives of this entire br::dquafn dary. What were the
end VAW — was it to protect ’violable}:,l;’ lf?lW that was made to
conditions for ‘freedom from viole o’dles, OF Creale enaghing
singular focus on sexual harm as the nce’ for all bodies? The
resulted in the state exercising its regl”avesf f.o.rm of VAW has
women'’s bodies, but not their rights (ibiilp?;l%lbzltg - }to protect
‘body’ qualifies for protection is constr;ctec.l t? (What kind of
under influence from socio-political fo t roqgh e o
to make it. rces that are in a position
forwz;?i‘i/r\:gar':}ilesgssicaolfly V:s;ual’ viqle}rllce has been effective ip
seemed to provide a means to Iiglient% p ai"ocates_l?ecause ¢
of this violence visible to the key h righi er-Sp@lelc tors

y human rights bodies and actors.
The result was where “women [made] demands and ladies [got]
protection” (Miller, 2004).

It is important to understand how historic developments on
women’s human rights in the UN have worked both in
progressive and regressive ways for women. Where on the one
hand it embodied a horror that could no longer be ignored and
had to be responded to by states, it also represented the woman
purely as a victim subject and reaffirmed her image (especially of
women from the South) as without power and in need of

protection. If one recollects the victim testimonies present-ed at
hts Tribunal” (Vienna

the “Women’s Rights are Human Rig - .
Tribunal) at the 1993 Vienna Conference, W€ will realize how
clearly they were focused on sexual vi‘olence. In a filmed
documentation of the proceedings at the Tribunal, of the 15 ;)r 50
testimonies shown, at least 10 deal with .sex.ual assault In
detention, incest, marital rape forced prostltutlon or racg:ec ;2
armed conflict. This narrow frame of sexual .harrgl l:;s; ;:w ced
women to suffering bodies in need of protection y
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the state, than as bodies and minds in need not only of
but participation and equality (ibid.).

While the hapless suffering bodies of sexually vic
women gained visibility internationally as markers of the | nl
kinds of violence women experienced, this push wag alsz
propelled through an understanding where the voices
victimized women had to be made respectable, to lend credibility

to the work of women’s and human rights advocates.
As Miller notes:

Protectjop,

m12ed

A [singular] focus on harm makes the discussion on sexuality
safe — which is to say, respectable. Some forms of anti-sexual
violence advocacy dovetail with the interests of states and
thereby gain ‘respectability’ as an element of ‘credibility’ to
participate in making policy with a state [...] Focusing on the
harm in sex rather than what good sex might be [puts
advocates] beyond self interest and salaciousness, especially if
her focus is on a powerless victim, someone who cannot

conceivably be held responsible for [exercising any agency]
[...]. (2004: 37)

Through the discussion so far I have attempted to both
celebrate the strides made in international human rights law in
articulating the need for responses to stop VAW, and at the same
time, have cautioned about what those responses might entail fc?r
women’s human rights in the long run. In spite of the historic
developments on women’s rights and state accountability n
human rights law, we can still identify the location of ﬂ_‘e
‘woman-as-victim’ in the trajectory of rights-claims: she still
remains captive within the constructs of family, homé
community and nation. Her captivity is further valorized by
human rights standards that invoke culture to create an
imaginary geographical hierarchy of locations where the
‘woman-as-victim’ should and ought to be. In the next section
take ahead the discussion to understand what still continué® ;‘3
fuel the VAW approach to women’s human rights, and h}?er
women victims from the postcolonial worlds aré furt of
victimized for their ‘cultural captivity’, invisibilizing all forms
resistance potential that they have.
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The ‘postcoloniality’ conundrum

Gender, culture and the crises of international human rights
interventions y

My concern in thiS. sectio.n 1s to deal with two issues: first to
develop an OVt‘erfew of what ‘postcoloniality’ means, c’md
seCOITd', tC{ . estabhs!m a connection between postcolonial
conditionalities and its interactions with international human
rights law and how such interactions impact on gender and
culture in the Global South.

The international human rights discourse has been fraught
with the accusation of being ‘Eurocentric’ — meaning, that it has
emerged out of the experiences of World War II, and was in
essence a response to addressing conditions of rights-violations
in the Euro-Americas. Though over time states have been able to
reach a semblance of consensus, through the UN, on the ‘univer-
sality’ of ‘inherent’ and ‘indivisible’ human rights norms and
standards. But, as many scholars have pointed out, the ‘univer-
sality’ thesis has its roots in the understanding of
‘Enlightenment’, and thus is deployed in a cruelly lil?eral fashion,
where peoples in the Southern world are sgb]ected to an
‘othering’ treatment if they refuse to conform with the Western
runiversal standards and their attempt of resistance 1S
constructed as ‘fundamentalist’ (Kapur, 2005; Baxi, 2006; Bl'}aba:
2005; Mamdani, 2004). This is evident fr(?m the kind of ’11I1lvasxon§
that have taken place in recent times in the name of humani-
tarian intervention’ in Afghanistan and Irag, and continue In

: ' tries — through govern-
several African and South Asian COUMHES &
mental, non-govemmental and evangelie rtmslsc:g?al. nation-states

Such an experience is not new 'for posse ‘backward’ and
who have had to face the accusation of being e, 1 wil
‘barbaric’ since the time of their colonial occupation. '

e : aning as after
‘ ality’, “not simply mean
e e pOStCOlomah yurse of oppositlonahty that the

colonialism but as the discoO : - ostcoloniality
encounter with colonialism brings into beIng 1 contact”
ent of colonial €

thus begins f the very first momen e o the
(Men(m’g 1;5063'02137). Postcglonial conditionalities are

it ‘native’ and the
Strategies used to create subjectlvmes — of the |
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‘civilizer’ — and the systems throggh Which these identities are
perpetuated much after the colonial W1thdr:f1wal — the law bejp,
one such major system (Singha, 1998; Nair, 1996; Kapur ang
Cossman, 1996). ’ ,

In the situation of being a ’post-colon)f‘, the cul?ugﬂ connec-
tion’ is primarily invoked by Weste.rn 1nterventllom.sts ’wbo
continue to act upon the understanding that the n’atwes still
need to be “civilized’ and women need to be ’rescugd from their
‘geographic captivity’ and ‘barbaric’ cultural practices. |

The ‘woman question’ remains central to the colorTlal (simul-
taneously Imperial/Western) enterprise as gendef continues to be
an overdetermined subject at the heart of ideological apd political
struggles over the meaning of culture and nation. “This forI’n‘s t.h'e
rationale for colonial legal interventions in the interests of c1v1.11-
zation’ as well as the grounds of ['native’] resistance to coloryal
interference and impetus for reform [from] within [postcolonial]
communities” (Basu, 2002: 111). '

Postcoloniality continues to recreate, as Partha Ch?xﬂeqee
points out, the ‘inner’ and ‘outer’ zones that determine the’
mechanics of culture and its impact on women. ‘Western
material resources and practices are seen as beneficial for the new
nation undergoing ‘modernization’, but ‘Eastern’ spirituality and
culture are understood as superior, and thus demand responses
to protect its “authenticity” from getting tarnished and contamr
nated by Western influences. The ‘outer’ forms of the colonizer 'S
world are to be embraced but the ‘inner’ world of authentiC
culture and tradition is considered sacrosanct from external
intervention. Reform for women, associated with the mnef
world, is, thus, supposed to come from within the community

and not from outside (Basu, 2002: 111, 112; Chatterjee, 1997;
Banneriji, 2001).

~ The fixed notions of ‘Western’ and “Eastern’ marked through
imagined authentic symbols of women - as chaste, loyal wives
and dutiful mothers - as ones that solely bear the burden of
cultural authenticity - have resulted in essentialisms that conflate

gender and culture along with the many subjectivities that might

lt;\lforr;\ socif)-pol-itico-cultural identities of women, to invisibilizé
€ plural identity that an intersectional experience of gendel
class, caste, religion,

nationality etc. can produce.
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require l ¢ stern’ co

: icti unt i

remains a victim of degenerated orthodox cultures aflrdp;:t ;c,tll)ll
ust be

escued. The contested question is: :
Zssentialized vulnerabilities and weak:?s(;ejsvelllrlerestcg © her? Her
consideration between the dichotomies of 228;?31 ei unffier
world-third world, west-"the rest’, but who shall have tii ’herl r'St
caim of being the ‘knight in shining amour’ (apologies for t(;:g
wictorian’ adage), becomes the reason for all deliberation — will it
be the ‘civilized” white man or the ‘barbaric’ brown/black man?
Not surprisingly, most of the responses of international
human rights law to protect women from violence have been
directed towards the truncated ‘third world’ woman, who
according to the ‘Western’ law-makers, is sexually constrained,
tradition-bound, incarcerated in the home, illiterate and poor -
an image that is strikingly reminiscent of the colonial
construction of the ‘Eastern woman’ (Kapur, 2005). Expectedly,
such a response has attracted the many self-proclaimed
guardians of ‘Eastern’ culture to reject the entire body of interna-
tional human rights law as 'Eurocentric’, in turn using the
argument of ‘Relativism’ to create a culture of impunity for
themselves where violence against women can continue through

state sanction. .
It is this continuum that I will briefly explore by examining
some human rights law interventions that a.nllow the Enhghten;
ment-induced liberal discourse Of human rights law t0 tcl:fmreer;t
both the assumed “moral superiority of the West over the

/ ¢ cultures that
2 . : e upon the ‘other’ Cuittt”
nd the existence of an intense Y€ U'F their gender relations to

[are] deemed to be in need of changing 5: 43)
become modern and en]ightened" (Sen, 2005: 43)-

Of crises, interventions and imagined victims o ioter
of crises invite inte

Itis an understood fact that only situations S conStructed

Ventions. Sometimes, the crises are 4 ‘o tional
. y mtema 10

ﬁnd imagined. If we look at the develot}})lg\eifs‘;i;n ¢

o ghis Ia%Y 0 aCCOMOda:: the crises Were indeed an

discussed earlier), we can deduce




FAMILY
" VIOLENCE Iy,

outcome of the combination all the three factors. VAW w,
problem that necessitated a conc.er'te.d. response from the intern,
tional community; the hyper-visibility of sexual harm a4 the
gravest form of VAW was constructed through the language
‘respectable victimhood’ and a singular focus on 1.1arm done toq
the gendered-body; and the women of the third worlg are
imagined to be the victim subject, without any agency and in heed
for human rights protection from the violence inflicted upop
them by their own cultures. How is this imagined cultural subjec-
tivity of a third world woman’s experience represented through
human rights work and reporting? And, what kind of interven.
tions does such representation attract?

In her influential essay, ‘The Tragedy of Victimization
Rhetoric’, Ratna Kapur observes:

S areg)

[...] [R]eliance on the victim subject [...] in the context of
[VAW] presents a position [...] [where] women in .the
postcolonial world are portrayed as victims of their culture,
which reinforces stereotyped and racist representations of that
culture and privileges the culture of the West. In the end, the
focus on the victim subject reinforces the depiction of women
in the postcolonial world as perpetually marginalized and
underprivileged, and has serious implications for the strategies
subsequently adopted to remedy the harms that women
experience. It encourages some feminists [and women’s human
rights advocates] to propose strategies which are reminiscent
of the imperial interventions in the in the lives of the native
subject and which represent the ‘Eastern’ woman as a victim of
a‘backward’ and ‘uncivilized culture. (2005: 99)

Kapur goes on to further point out the nature of state
Tesponse a singular focus on the victim subject attracts:

Ei\]:le] victim subject and the focus on violence invite remedies

o Irt‘grslllaon§ea from states that have little to do with promoting
. S rights. Thus, 3 related concern is that the victim

i i 5 tic
and international ggered a spate of domes
are used to justify reforms focused on the criminal law, which

, state restricti re i e
Protection of women, (ibid.: ICSOC;HS on women's rights - for th
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If one were to look at the n
/ ’ . umerous r ;
rional (‘Western’) organizations like Amnes €ports that interna-

. ty Internati
and Human Rights Watch.(HRW) have put together oit{?xal (Ag
have used them as Campaign material, we would understandirl:e

trope that they follo.w. (;onsider some of the Al titles: Women in
Afghamstan: the Violations Continue; Bangladesh: Institutional
Failures Protect Alleged Rapists; India: Amnesty International

Campaigns against Rape and Sexual Abuse by Members of the Security
Forces in Assam and Manipur; Pakistan: Honor Killings of Girls and
Women (cited in Visweswaran 2004: 484).

Using the crises-induced-intervention theory that I briefly
talked about above, there is no denying the fact that the events of
VAW being documented and reported are indeed real. Bu, the
plight has been singularly focused on women from the South.

One of HRW’s most well-known publications and one that is
very popularly cited by researchers and advocates is the HRW
Global Report on Women’s Human Rights, published in 1995. The
timing of its publication was indeed planned to coincide with the
1995 Beijing World Conference on Women and also 1mmed1ate1’y
follows the historic developments of the 1990s on women's
human rights: the 1992 CEDAW General Recommendation 19 on
VAW, the 1993 Vienna Conference, and the 1994 DEVAW and
1opointment of the Special Rapporteur. At a time when VAW

PP i bal attention and demanded
was receiving unprecedented globa e O of the report o
state responses to end VAW, the publicatio

) . h the 6-page contents
timed strategically. But if one looks thi‘IO{J,i ¥ i countries of the

. - it will be hard to find reports O,
Koo, Bane s oo %, R o

I ] 6.’ and another on
ggggif Ilrrel;lrfi Iin% Poland’, all the other reports are about the

frica
d b women from A ’
most egregious forms of VAW ia%® z’he cover of the report

South Asia and the Middle East Even  looks distraught and
shows the face of a woman w ]
ian! i . oke culture an
Sout}’;'tf;ag?\ the report does not SpelelcauY inVvoXe £+
religion as variables for analyses, . works as a process
cases from Southern countries au .« and backward
of construcing fhe imaglmlhcz:nstark distinction petween the

cultures and implicitly draws
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¢ women in the East and West, and completely f),
non of VAW that cuts across cultures apq
nations. For instance, the report on ‘Sexual Abuse? of Women
Prisoners in the U.S.” locates VAW in the US only u‘mide police
custody, invisibilizing all other structural forms of violence that
women face both inside their homes and at work, and also comes
across as naive, ignoring racial issues that escalate VAW within
custody — Black women being at the receiving end of such
violence not only because of their gender, but also for their

conditions 0O
to arrest the phenome

colour. .
In 2003 Al started a 6-year-long Stop Violence against

Women Campaign and published a report titled “It’s in Our
Hands: Stop Violence against Women”. Even if one cursorily flips
through the publication, the images that stare at you from the
pages, almost all of them are of women from the South. It is easier
to make that out because all the photographs are in colour. This
report, however, does provide some statistics that bust the myth
of VAW, especially domestic/intimate violence being an exclu-
sively Southern preserve. Chapter 1 of the study reports, among
others:

® The Council of Europe has stated that domestic violence is
the major cause of death and disability for women aged 16 to
44 and accounts for more death and ill-health than cancer or
traffic accidents.

® Inthe USA, women accounted for 85 per cent of the victims
of domestic violence in 1999 (6,71,110 compared to 1,20,000
men) according to the UN Special Rapporteur on VAW.

The? question of representation of gendered-harm and its
connection with culture was also evident through the testimonies
F[;;fsenteld at the 1993 Vienna Tribunal. In the run-up to the
Orgai?:ersh;lndcr:eds of testimonies were gathered by the
iy » the Centre for Women’s Global Leadership, but only

] €re presented at the Tribunal. The testimonies were also

considerably edited to hiohl;
. . ghlight the i . '
the kind of violence the victim had faggéleSt ot details regarcing

One such i
Perveen Marthatfvs}?mony was by a Pakistani woman called
0se story focused on how she was set on fire

N\
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by et nusband in February 1984. In her analysis of this testi
i S il

moniall Kapur notes:

The listener was left with the impressi , .
rides’ is a feature of ‘Asian’ culmpr:,S;f:fmt.the burning of
life through the lens of violence and the mecharirilsg ° fP orveen s
testimonial did not disrupt the gender and cultl::rol A
tions present in the audience’s imagination €V ;:fump_
marginalized in the telling of the story was 'the fact :ﬁ
Perveen was a Christian who had been married for several
years and had several children, who were not in her custody
Even in the transcript of her testimony, Perveen’s broader stor);
as a divorced Christian woman and parent is not in the
foreground. The script focuses on the burning incident [...]
though she had been subjected to physical abuse prior to [...]
[that]. Constructing the story around the incident of burning is
an exoticism move that plays into cultural essentialism and
rovides little insight into the reality of Perveen’s life. Her
husband had divorced her and she was struggling in court to
secure maintenance and custody of her children [...]. It is
important to understand her multiple subject positions and
location as a divorced Christian womar, at a time when the
military dictatorship of General Zia-ul-Haq in Pakistan was
clamping down on women’s rights generally (2005: 128)

(author’s emphasis).
nother testimonial in her essay-

la [...] [was] described as @ rsurvivor of

wever, her testimony revealed that she

f domestic violence, beaten and abused

ge. Focusing On the dowry

ns for the violence
of violence

Kapur refers to a

[...] Alpana Chando
dowry violence’. Ho
was also a survivor 0
from the first day of her marna
demand deflected attention from other i
she experienced. Describing andola’s exper!
through the lens of dowry close
socio-economic analysis Of her €xp in India experience
cultural stereotypes about how womer
domestic violence. (ibid.: 129, f125)

The constant use of culture as 2

“Ingular focus on bodily-harm has threé e

C(;rl Women’s human rights. First, it esseat;ta;

an(;u re, invisibilizing plural practlcesit: . oman
homogenizing the category ©
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iences of existence and potentia]
AW is constructed as visib]e
focused at only countering the
and not the systems that fuel it. When the
y longer, but continues in other insidious
olve itself of all responsibility, in tumn
f*due diligence’. Third, focus on bodily
f privileging civil and political rights
cultural rights — denying women
decision-making

disregarding intersectional exper
. Second, SINCE \'

bodily-harmy, state responses are

visible violence
violence is not visible an
forms, the state can abs
subverting the principle 0
violence is also a process O

over economic, social and

guarantees to enabling conditions and

authority.

When it comes to talking about VAW in the third world,
there is an almost purposeful attempt at establishing a
connection between culture and violence, however, that never

text is referred to. For

happens when VAW in the Western con
w dowry murders are

instance, Uma Narayan has discussed ho
cast in the first world scholarship as an age-old Indian/Hindu
practice, and she contrasts it with research on domestic violence

murders in the US, which are not similarly cast as practices of
' American culture’ through references to Christianity (Narayan,
1997: 82, in Kapur, 2005: 109).

Like the conflation of dowry murders with Indian/Hindu
culture or practice the international activist and academic
discourse on VAW is replete with works on female genital
mutilation (FGM), honour killings, the imposition of the veil, and
all such forms of VAW also have a captive location — the third
world, especially Islamic countries that are touted to be on the
othfexj side .of ‘civilization’, so much more after September 11. A
gzil:lc?l ch;nate where the “clash of civilizations’ are primarily
whyg f(())rugthte 03:181}6: g:()jlrl:ds of c1_11tural supremacy, it is evideflt
Afghanistan was the i dnistration, the .pllght of women I
Wete : e justification for the illegal invasion. Even
th " media propaganda represented iled fter
the Taliban were defeated, as the mark un‘:’?l - Yvorlnen :

West' has finally aChieved’ 2o the arker of ‘liberation’ that the

In a film tit s P
Al, the cover sizcti WOme;Z.S Rights are Human Rights”, made by
shocking denunci:tsi that “it is a well-focused and sometimes
on of the violence that afflicts women in
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n countries of the world”. The * '
tmhf f{]m are Egypt, Indonesia, Bosniaz?dy};zr;t"esf featured in
Gambid, pakistan, Somalia and Turkey. And ﬂfg?vma, Kosovo,
that the film documents are FGM, honour kiliin e forms of V.AW
digression rape as a war crime. Interestingly thgs a:td as a slight
killing$ (filmed in Pakistan) starts with imaées OFie' 103 Honour
on the street, with the sound of the azaan in the back1 :0 w:j)men
the voice-over saying that in Islamic law men are supiosli:i tcim b:

rotectors of women. Here again, culture is not explicitl
invoked to draw a connection with honour crimes, but both thi
visualization and narrative clearly point towards that direction.
Such interventions and representations construct cultural
practices tO “occupy our imaginations in ways that are totalizing
of a culture and its treatment of women, and are nearly always
overly simplistic or a misrepresentation of the practice” (Kapur,
2005: 107). Be it veiling, honour crimes or FGM — none are univer-
sally practised in the Islamic world or in Africa and thus cannot
be used as markers to put Islam into a homogenized bundle.

As Purna Sen succinctly remarks:

Making culture the divisor [.-] renders those who inhabit the
culture under scrutiny problematic per S€ and suggests that
doning this culture, and, by impli-

their salvation lies in aban ' mpli
cation, adopting another. Almost invariably this Salvation is
culture. Is this really the answer? If

Western, Judeo-Christian ' i
the problem were [...] [Eastern Of posf-coloma] cultlures Z?xd
religions], it might be = but then only if Western % gxr:s nd
igi imi i ainst women. And,
religion had eliminated violence ag e, A st

. . i a
know, this is far from the case. If violence ag clearly does, then

in th iticize the ‘other’, as it
e cultures that c11 > not d etermine the safety of
d freedom from

existing cultural practices
women, as in no culture are
violence. (2006: 62)

From here I take the discussion

tional refu Jum law as ano
gee and asylu lishing ri o
a arantee

This .body operates on the basis of estab _
Qualification for gaining asylum — meanlng,tes Loy , cercise

due diligence’ completely-

women assure
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“Worse the better?”

Gender-based persecution and the politics of asylum jurisprudepe,

Although postcolonial feminist critiques of the liberal discourse
of human rights law (Kapur, 2005; Visweswaran, 2004) have
exposed the dangers of applying it unproblematicaly to
questions of culture in the third world, international refugee ang
asylum law, which is a supplemental part of the body of humap
rights, has been playing a nobly truant role in continuing the
imagined North-South divide of civility-barbarity. The situation
gets complicated because of the fact that none of the South Asian
countries are party to the 1951 UN Convention on the Status of
Refugees (Refugees Convention) and its 1967 Protocol, thus
being outside of any international obligation to protect the rights
of those fleeing persecution in their own countries. Moreover, the
1951 Convention does not recognize ‘gender’ as a valid ground
for being persecuted, expanding manifold the possibility of
women’s asylum applications being rejected.

One major way to escape gender-based violence, especially
of the private nature, when the state is unable or unwilling to
provide protection, is to flee — as a refugee seeking surrogate
protection from the jurisdiction of another state. Such situations
are regulated through the discourse of international refugee law,
its standards premised primarily on the Refugees Convention.
But, even within the refugee law discourse, protection of rights of
women fleeing gender-based violence/persecution is measured
only through their ‘victim’ status. Responses from states as well
as agencies like the United Nations High Commissioner on
Refugees (UNHCR) does not consider their special needs and
requirements, nor are the responses framed in ways that
privilege their ‘voices’.

Though women's issues have become increasingly central t0
UNHCR’s policies for close to two decades now, their conditions
are always perceived as vulnerable victims of war or Culturé}“)’
sanctioned intimate violence. Evoking the picture of sufferins
and hel.Plejssness of refugee women, the UNHCR appeals to o’
humamtarlap sympathy. Women are construed as more tri€
refugees, being the victims rather than perpetrators of violence
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This picture reduces a refugee

nd leaves her without agency
‘]uOtt‘d in Turner, 2000: 8).
(

it is well documented that the maijorit of the '
refugees are Women ‘(UN} ICR, 2()0_2), who] bea)rl' the brr\':n:vg; ltdh:
most extreme forms (?f human rights abuse. In any civilian
exodus, women and children p(‘)rxnally make up an estimated 75
per cent of a refu.gee population. Yet, the Refugees Convention
does not recognize .’gender’ as a separate and independent
ground for persecution. After all, the 1951 Convention - the
Magna Carta of international refugee law - was crafted by an
all-male panel and defined a refugee as someone with a
well-founded fear of persecution based on race, religion, nation-
ality, membership of a particular social group and political opinion.
Not a single woman was present amongst the plenipotentiaries
when the drafters of the Convention had met in Geneva. The
founding ‘fathers’ did not deliberately omit persecution based on
gender — it was not even considered (ibic'l.'). ‘

It was the dominant image of a political refugee — someone
who is fleeing persecution resulting from his direct involvement
i it Vi ich i d the minds of the drafters.
in political activity — which informe ik o relity of
This understanding does not often correSPO“Ii V::ld within a male
women’s experiences and the “law hf:\s dev:tanpces of male appli-
paradigm which reflects the factual c1rcu}:n  eular protection
cants, but which does not respond to the p
needs of women” (Romany, 199.4 : ?8). udence on the meaning of

Even, the existing bank of jurispr

. ale claimants
€ eriences of ma
persecution is primarily based on €xp the criterion of what

. b _
Where “[persecution] is [understogd] J rlesworth, 1994 71).
men fear will happen to themn ital mutilation, .bnderr
Female-specifi eriences such orced abortion 0
bUmi:gSIf)s:::felcCl ;ziriagesf domestic leenc-eéf y understoodl.to
“©Ompulsory sterilization, have he 0 tion (Macklin,
qualify as persecution. Rape 15 t
1995: 225 ,

; ' . ainst N are

In South Asia, where violence 26 are seldom met the)grom
and human rights obligations of St.atesto k protection
indeeq defengeless in their ability ternationa

: jon of in
Violence through the implementaho

woman to the

level of '
| We an inf
and responsibi] 05

ity (Malkki, 1 995,

wom




c U3 JECTS
67

. +;re reduces a refugee wom
Aure . an to the lev i
_ her without agency and responsibilit\\r %Aoafﬂilr:i Hl"g;];t

AP 2

== 4 in Turner, 2000 8).

" .-ell documented that the majority of the world’s

-

o goes 27E WOMER (UNHCR, 2002), who bear the brunt of th
~eme [OTmS of human rights abuse. In any civﬂia::

1T

" _ias, women and childre )
,., J:%‘.’.: ~# a2 refugee Wpﬂzsoorﬁaeﬂyﬂr?ﬁ ?UP an eﬂ:]ll'lated- 75
.A il re:ogm'ze 'gender’ 2 a Sle e gees Convention
= : parate and independent
~ound 10T persecution. After all, the 1951 Convention — the
izna Carta of international refugee law — was crafted by an
.“.mzle panel and defined a refugee as someone with a
e -iounded fear of persecution based on race, religion, nation-
CiH, TRE hership of 4 particular social group and political opinion.
Not le woman was present amongst the plenipotentiaries
.nen the drafters of the Convention had met in Geneva. The
‘qunding 't " di deliberately omit persecution based on
gender — it was not even considered (ibid.)-
I+ was the dominant image of 2 politic

who is fleeing persecution resulting from is direct involvement
i political activity — which informed the minds of the drafters.
This uﬂderstandir'lg does not often correspond with the }'eahty of
women's experiences and the “1aw has develo

paradi ‘hi f ctual circumstances 3
igm which reflects the 2 d to the particular protection

~2nts, but which does not respon
needs of women” (Romany 1994 ?8)' "
Even, the existing bank of ]unspruc‘lence y
:‘;erf -~ = * - 1 n ex n .
persecution 1S pnmanly pased © pe the criterion o

whe - - 3 derst y
ere [persecutlon] 1S [uI'l e (Charleswo

-— '8 )
P |

L
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al refugee — someone

e fear will happen to th‘;\n" " H

rem _ e . as ent .

male-specific experier > stic viglence, forced abortion of
& el understood 1€

bumning, forced marriages do been widely
compulsory sterilization, have-notthe only €x¢® tion (Macklit

qualify as persecution. Rape 15
; . a ]
In South Asia, where WOIEﬂCet:Sga om me they are
ons of st2 pro n from
t 1 law- State

z“d human rights obligati st
ndeed defenseless In eir ability intematiOﬂa

Violence through the im;:)le-merltation
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adjudication practices as well as the non-existence of
‘gender asylum law’ regime do not afford them an opp
seek surrogate protection® under internationa] refugee |ay, Th
result is a growing number of internally displaced Women th
are at greater risk because the government that should hgy,
protected them often commits the abuses they seek to esca

Moreover, because they have not crossed any internatiomi
border to seek refuge or asylum, displaced persons can clajp,

only minimal protection from international law (HRw
1995: 101).

4 Tegiong)

Gendered dimensions of persecution

Article 1A(2) of the Refugees Convention, as amended by the

1967 Protocol relating to the Status of Refugees, defines a
‘refugee’ as:

---any person who... owing to a fell-founded fear of being
persecuted for reasons of race, religion, nationality, membership of
a particular social group or political opinion, is outside the country
of his/her nationality and is unable or, owing to such fear, is
unwilling to avail himself/herself of the protection of that
country; or who, not having a nationality and being outside the
country of his/her formal residence, is unable or owing to such

fear, is unwilling to return to it. (author’s emphasis)

However, there exists no comprehensive definition of
concepts of “persecution’ and ‘well-founded fear of persecution’
in international law. The drafters of the Refugees Convention
framed an open-ended and flexible approach to the concept of
persecution in the form of a universal framework. The UNHCR'S
Handbook gives direction in this regard:

-..it may be inferred that a threat to life or freedom on account
of race, religion, nationality, political opinion or membership of
a particular social group is always persecution. Other serious
violations of human rights — for the same reasons — would also
constitute persecution, (UNHCR Handbook on Procedures and
Criteria for Determining Refugee Status, 1979: para 51)

The Handbook further states:

The phrase ‘well-founded fear of being persecuted’ is the key
phrase of the definition. It reflects the views of its authors to the
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main element of refugee character

& . SuEe . [. ..] Since f W . )
the definition involves a subjective e lemenfairnlst;ub]ectwe,
' € person

ee. Determination of refugee

equire an evaluati
icant’s statem . 1on of the
applic ents rather than a judgment on the situation

prevailing in [her] country of arigin. (UNHCR H
Procedures and Criteria for Determining Refugee gntactlss 011(9;);
para 37) I '

Women faf:e special difficulties in obtaining refugee status.
Two issues arise here: the ground upon which someone is
granted refugee status, and the process of establishing these
grounds. To identify the ‘ground’ one has to go with the under-
standing of ‘persecution” and to ‘establish the process’ of arriving
at the ground; one will have to understand ‘well-founded fear’.

Thus, to gain recognition as a refugee, the asylum applicants
must demonstrate that (1) the level of harm they have experience
rises to persecution, (2) their own government cannot or will not
protect them from the harm, and (3) the persecution is based on
one of the protected grounds included iri the definition (Martin,
2004: 28). _

Why is the definition of persecution 18
the five specified grounds only? In an attem
cution’, Alexander Aleinikoff points out:

My sense is that this gets at SOMEETS *
level of harm; call it a ‘qualitative OF n it
definition of persecution. That 15, ﬂ'ition of harm, not just
unacceptable, unjustified, abhorrent it

1:298)
simply a particular degree of harm. (199

: tate that the
One can draw from this understandmg to # on that
Non-inclusion of ’gender’ as a gro

Calibrates pain and suffering on
Match up to the kind of unﬂCC.ePf 5
infliction of harm that the existin8 5
Nationality, political opinion OT par
’ WO
The claim to refugee Stafus_by ifficulties Th

necessarily linked to
pt to redefine “perse-

tive’ aspect of the

iustifie .t
able, unjus fof race, religion;

- oup attract.

. . ) yiolence Or
Persecution also presents specia’ tims of d mestic ¢ having
Which involve women who ar o atmen becaus®

tre

Who fear harsh or inhuman




i} FAMILY VIOLENCE IN IND1

transgressed social mores that confine them specific Spaces, tagj
and responsibilities. Even, when they are able to demonStrate
that the harm is so great that it constitutes persecution and g,
have exhausted all efforts to receive protection from the;
governments, they are still faced with showing that the perge.
cution is based on one of the protected grounds. As is known t,
us, gender is not one of the bases for persecution in the Refugees
Convention definition (Martin, 2004: 31).

As already discussed, the definition of persecution in
refugee law contains two elements: first, persecution not only
requires that a claimant be at risk of sustaining serious harm, and
second, that she cannot expect meaningful protection from that
harm in her home country. Thus, recognizing that gender-related
harm which threatens basic human rights of women constitutes
serious harm alone is not sufficient to warrant the label of “perse-
cution’, the harm feared must be directly or indirectly
attributable to the state and that the individual cannot expect
meaningful protection from these state authorities in the country
of origin (Adjin-Tettey, 1997: 54).

According to Susan Forbes Martin, “Even more
[problematic] are situations in which women flee their country
because of severe sexual discrimination [...] While the universal
right to freedom from discrimination on the ground of sex is
recognized [...] the dividing line between discrimination and
persecution is not a clean one” (2004: 31). Thus, eventually the
criterion that is particularly significant in cases dealing with
gender-persecution and that differ from other asylum apPli'
cation, is which acts amount to persecution.

The term ‘gender-based persecution’ refers to asylum appli

cations of women premised on issues pertaining specifically 10
. their gender. These claims can be separated into two general
categories. The first focuses on persecution commonly faced by
women such as - rape, genital mutilation, domestic violence ant
brlfle burning, among others. The second category includef
claims that constitute persecution because of the appliCarlts
ggnd_er,. that is, persecution for disobeying repressive 8ender
dlSCl‘lmlna.tory laws or for not conforming with social mores that
are offensive to women. This category also includes situation®
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, aeiminate against wome "
that discriminate ag en and strictly o
prohibit them from

vl‘}"“gi"glm mrlmin ilCllV:il'I(‘S (Bahl, 1997. 34).
In other words, gender-based persecuti
! secution would i
include:

e When a woman is persecuted because of her der, i
addresses the causal relation between gender afrzledn e
cution, her gender is the reason for why she is persec }:e;se_

uted.

o When a woman is being persecuted as a woman, it is th
of persecution that s sex/gender-specific. Under’starsldirffi;m
ways a woman is persecuted as a woman is critical to nar%ﬁne
as persecution things that are done to women and not tg

men.

e When gender can be considered to be a risk factor that makes
1 woman’s fear of persecution more well-founded than that
of a man in similar circumstances (Lyth, 2001: 16).

The definition of refugee in the Refugees Convention is one
that is not simply silent on the category of ‘gender’, but behind it
lies narrow interpretations and assumptions of the conventional
refugee that rarely fit the experiences of women. In practice,
women have greater difficulty in satisfying the legal require-
ments for refugee status because of certain inherent male biases
i the law. Women are less likely to meet the eligibility criteria for
refugee status because of non-recognition of gender-based perse-
cution, as well as the social and political context in which their
claims are adjudicated. According to Nancy Kelly (1993: 2'6.5) the
problem is two-fold: first, the Refugees Convention definition of
‘refugee’ does not specifically identify gender as a base for
protection; and second, in applying the refugee defimtion,
adjudicators have traditionally neglected to inCQrporate genttie(;
in their interpretation of the grounds of persef:utlon enumfera ae1 :
in the Refugees Convention. This is especially tue of m

adjudicators who tend to regard gender-based p.ersecqtlo.n' as a
private and personal matter rather than as a socia
Phenomenon. Applications are continuousl

falling outside the requirements of the Refu.gee
rejected on the basis that the perpetrator is a
whom the state cannot be made accountable.
treading on state sovereignty has |

private
At times, fear of

led advocates for cultural
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relativism to warm against interpreting traditional and higtqy;
cally sanctioned practices as persecutmp. -
This is also due tO the general failure of the internationy]

refugee and asylum law regime in'not recognizing system;c
denial of social and economic rights while emphasizing
:ndividual targeting and specific deprivation of civil and politic]
rights. Besides, as already discussed, human rights law ang
discourse tend to privilege male-dominated public activities over
the activities of women, which take placé Jargely in the private
sphere (Crawley, 2000: 17).

The key criteria for being a refugee are drawn from the
public realm dominated by men. With regard to women’s activ-
‘ties in the private sphere, there is primarily silence, which
assigns the critical quality ‘political” to mostly public activities.
Thus, state oppression of a political minority is likely to be
considered political unlike gender oppression at home (Indra,
1987: 3). Moreover, in rejecting gender as a legitimate ground for
persecution, state authorities may easily dismiss people,
especially women, whose economic, cultural and social rights
have been violated as ‘economic migrants” (Raj, 2001: 170).

‘Gender’ as a sixth ground?

This omission of gender as a separate ground for persecution has
had severe implications for many female asylum seekers across
the world. As a consequence, debates have focussed on whether
women’s experiences can and should be interpreted so that they
may be included into the already existing grounds or whether it
is instead necessary to introduce gender as a sixth ground
fﬁmother consequence of the Convention’s non-recognition of
gender’ is that 'it becomes difficult to understand which
convention ‘ground’ is the most appropriate for raising claims$ for
gender-based persecution.
The question is whether the addition of gender as @ sixth

ground can bring about a reconceptualization that would

re ' ou

wzzt';zs:.ai of conceal, the persecution that has its origin 1‘;‘
istinctive existential i being’

(Lyth, 2001: 28). and material state of



cpPTIVE SUBJECTS
13

In an authoritative paper by

[tations on International pr

ointed out that'adding ‘gender’ as a sixth

Refugees Convention runs the risk of implying th%iog:??lcclietro th;
nee

intrinsic to all of :
not be treated asin of the five grou
. the convention. Haines writes: grounds that are named

Roger Haines for the Global

Consu Otection of the UNHCR . it i

The failure of decision-makers to re i

appropriately to the experiences of worrfeof I;izrensa:gt frespond
fact that the 1951 Convention does not refer specifi::gﬁl t}:e
persecution on the basis of [...] gender, but rather it has o)gteg
been approached from a partial perspective and interpreted
through a framework of male experiences. The main problem
facing women as asylum seekers is the failure of decision
makers to incorporate the gender-related claims of women into
their interpretation of existing enumerated grounds and their
failure to recognize the political nature of seemingly private
acts of harm to women. (2003, quoted in Newland, 2003: 2)

Heaven Crawley seconds Haines’ contention by stating:
“Simply adding gender or sex to the enumerated grounds of
persecution would not solve the problem. The bars to women'’s
eligibility for refugee status lie not in the legal categories per se,
but in the incomplete and gendered interpretation of refugee law,
the failure of decision-makers to acknowledge and respond to the

gendering of politics and of women’s relationship to the .state.z”
be more effective In

(2000: 17). Still how refugee law could tive In
strengthening other forms of protection is that re,mgfaehtasnwl,lB
part, takes an integrative perspective on won}f; 5 naginst.rea n)i
interpreting forms of violence against women wi in rr;fu rear
human rights norms and definitions of persecution, refugee 1

. . 3:ino women's I
avoids some of the problems of margmahzmg

international law” (Anker, 2002 133). N 1 poli
However, thelge is a need for scholarsi< :CQVlStS and polcy
makers working on refugee rights to be § p

3 . / a sepa
Tepercussions inclusion of 'ge“der As P

- : i sion WO .
Persecution might have. Such an m_Clu ould also tend to homog
titw at women’s

very significant development, P4 :

: ssuming

:ruze_ the ‘woman’ category K r: follow the sameé patterns
XPeriences of persecution everywhe
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and trends irrespective of their cultural and Beopolitiey
ions.
lgcat'lrc;n avoid essentializing bo'th gender and culture, e
tramework for asylum determination needs to be transformeq ko
accommodate the inclusion of women not as a special case, by,
one as many different categories where Women’s experiences are
contextualized not just with regard to their sex or gender, but ope
which takes into consideration the linkages and interactiong of
their gender identity with that of their caste/colour/race/nationa/
political identities. This approach suggests that the problem jg
not so much the invisibility of women but rather how thejr

experiences have been represented and analytically charac-
terized (Crawley, 2000: 19).

Politics of seeking asylum

In the process of determining asylum claims questions of human
rights abuse arise, generally, in three circumstances: persecution
in the state of origin (the basis of the claim to asylum); rights
violations in the course of migration (which may impinge on the
substance of the claim); and abusive host state practices at the
point of reception (which may relate to procedural questions
about where a claim should be lodged or whether the applicant is
credible).

In one of her influential essays titled “Internationalist
Gatekeepers?: The Tension Between Asylum Advocacy and
Human Rights”, Jacqueline Bhaba (2002: 156-57) points out that
refugee movements today are increasingly becoming more
torturous and facilitated by commercial intermediaries and false
d-ocuments. According to her, in a situation like this, the bona
fide of the asylum seeker raises some critical questions: What i
Z}':lfl:it;(rmaxl-gzig'f the aPPIiC'ant?. Which state should be ri?SPO:I‘;
flight itinelz'ary h;r;gi Pl'(l)tectlon in cases w.here the applican to
the state where oo I\VO ved various safe ‘third’ states en route t
not present her as yl s b cing sought? Why did the apphcan

ylum claim at the first opportunity?
on to further point out that in a climate wher®
s about terrorism, economic recession, ar

state s i : i
ecurity heighten exclusionary and xenophobic impulses in
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pceoped states considering asylum applicatons,the challen

of e':’tathhmg @ Pamml_ar host state’s obligation to . B¢
__4jcularly great (ibid.). to protect is
7 A critique of the international asylum adjudication system is
herefore necessary to do a reality check with regard to ;.hmi:

>

:?;:j exactly offer when it comes to drawing the fundamentals of
efugee rights guarantees from the basic principles of interna-
onal human rights law. While human rights guarantees are

un derstood to be universal and inherent across the world, when

+ comes O 'the determination of an asylum seeker as a refugee, to
establish ’tell—fc_)unded fear’ in an objective fashion asvium
3;fudicating officers tend to “generate simplistic, even derog-
atory characteristics of asylum seekers’ countries of ongin as
.reas of barbarism or lack of civility in order to present a clear cut
picture of persecution” (ibid.: 162). The central guiding prindple
of this kind a construction of the asylum seeker as the ‘native’,
«ho needs to be “civilized” and rescued out of the clutches of 2
warbaric’ state might be best described as “the worse the
hetter” — the more oppressive the home state, the greater the
chances of gaining asylum (ibid.)-

With specific reference to violence against women. absence
of regional or national laws have also meant that women facdng
persecution on grounds of gender can only avaﬂ of the recourse
of applying for asylum to a Northern country. This. bevond bemg
a practical constraint, is culpable of creating the stereotypical
image of the third world woman-as-victim subject. An examr
nation of case law in various Northemn countries will make 1t

gender‘based persecution concern

evident that most cases of : concern
\vomen from th;SSouth who face culturally sapctufned to::m.s‘o;
violence. Similar to the problems of addressing ‘g‘en‘?e;“‘tm
.SPt‘Cial ground for perSecution, the present pul}tl\? C annw o
lurisprudence considers the third W : W Ogl O
tradition-bound, incarcerated in the home, ilhtgmbg and poor :
Most importantly in need of Western intervention
:?td ‘saving’ her from violence (Kapur, =
' g Mpt to flee persecu tion is constrg
all\;r:l,’ B "f‘“llldl' society —:epik:;“i
,gendtnouncmg her 'ovyn ‘ bar TI‘L‘ "
er asylum regime’ In Gouth Asia ¥

-
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g asylum jurisprudence in the region, but 3
d countering the existing constructs of t}t
red-woman, which at best victimizes

only advancin

challenging an
Eastern-native-disempowe

and at worst infantilizes them.

Not a conclusion: towards a more rigorous interrogation

re questions than providing answers, requires
that I propose directions in which we can take ahead this debate,
not to ‘liberate’ the “captive subjects’, but to employ lenses that
will enable us to look at them differently, not only gaze at them,
but also create conditions for us to welcome their gaze back.
What I suggest here are not original or ingenious ideas, but ones
that have been informed by the works of the scholars I have been
referring to. They are not meant to sound prescriptive, merely
suggestive. They remain open to challenge as more consistent
interrogation of imagined ideas must remain the leit motif of all
human rights work in times where hegemonic appropriation 0
knowledge and practice threatens subaltern existence at every

step.

Having raised mo

There is a need to bust the mechanics of ‘binary logic’ on the
basis of which most of our human rights work is premised: East-
West, Civility-Barbarity, Right-Wrong, Agency-Victimhood, War-
Peace, State-Non-State, Private-Public etc. Breaking out of the
binaries can allow possibilities that can better capture the
existential complexities of the violated subject and create spaces
for their participation in determining justice-seeking responses-
Our work should not outright reject essentialism, D
recognize its deployment as a strategy and understand the Jimita-
tions and dangers of using it as a campaign tool for claimind
rights. Essentialism is helpful, but an over-reliance on it €
subvert the very objective with which it was deployed. by 18
rely

- We have to move beyond identifying women me 2
victims, and recognize the resistance potential that she 2
ran migh

peripheral subject possesses. For instance, a woman inl
wear the veil to offer resistance in more than one way: 5

it to access public spaces which would otherwise be inaccessll?le
to her, and at the same time she wears the veil as @ Mush™
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1ding up @ symbol to resist the ‘i ial’
?r?\aginge liberation for her. Al Azelfat WS 59
The cpncept of state accountability must be understood not
merely with regard to compensating the violated, constructing
per identity as a victim-survivor - but should be extended to ‘due
diligence’ that will recognize her as a citizen, to expand its base to
not pit freedom against protection and ensure enabling condi-
tions to exercise civil citizenship and guarantee reparation.
Captivity can be one of the many experiences that mark the
existence of women in the South. However, for those of us who
deduce that through Jooking at them from afar, it is simply a
erceived experience. Even if we work to establish its reality, it
would still never qualify to be the only one. It is this recognition
of a multiple and layered existence, one that does not calibrate
but looks at disadvantage through the lenses of

pain,
_ which will allow us to resurrect a more

intersectionality
emancipatory politics for claiming women's human rights.

Notes

1. Intemational Humanitarian

Conventions of 1948 and its accompanying protocols.
i judication at the

2. International Criminal Law was applied for ad

International Criminal Tribunals in Rwanda and the former
-hed on the Rome Statute of the

Yugoslavia and is presently enshrin :
International Criminal Court. 1h€ demand for regaranon by former
Japanese ‘Comfort Women’ was made on the basis of International
Criminal Law principles.
3. Refugee law provides surroga .
when their states have failed to fulfil funfiamentgl obhgatt}orctls, atr;‘d
when that failure has a speciﬁed discriminatory 1rppa§t. n ¢teir e1
Refugees Convention, the respOnsibility to p.rowde interna ona
rotection — a surrogate to the ruptured, nagonal protection — is
placed in states that are parties t0 the Convention

py the Geneva

te national protection to individuals
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