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The Social Life of Free Speech: Who Gets to Speak and Express?
Anurag Bhaskar*

L. INTRODUCTION

Freedom of speech is considered a core component of any democratic framework, which allows
citizens to express themselves, comment on government actions, and make their voices heard. !
In global rights frameworks, free speech is acknowledged as essential for allowing a person to
determine the type of life they desire to lead.? However, the concept of free speech has not been
considered absolute and has been subjected to certain limitations.? These limitations may vary

across jurisdictions.*

Under the Indian Constitution, freedom of speech and expression can be curtailed by the State
by imposing ‘reasonable restrictions’ through any law ‘in the interests of the sovereignty and
integrity of India, the security of the State, friendly relations with Foreign States, public order,
decency or morality or in relation to contempt of court, defamation or incitement to an offence.’
The Supreme Court of India has examined the restrictions imposed on free speech through

various judgments.’

* Assistant Professor of Law at Jindal Global Law School, Sonipat. I am grateful to the anonymous reviewers for
their insightful comments. I also thank the journal’s editorial team, especially Rushil Batra, for their efficient and
seamless handling of the entire process. | am indebted to Siddharth Narrain and Disha Wadekar for engaging with
the initial ideas that shaped this paper. I also thank Vrishti Shami and Manushree Nair for their careful
proofreading of an earlier draft.

! David Beetham, ‘The Quality of Democracy: Freedom as the Foundation’ (2004) 15 Journal of Democracy 61;
Arnfinn Haagensen Midtbeen, Kari Steen-Johnsen and Kjersti Thorbjernsrud, ‘Boundary-Making in the Public
Sphere: Contestations of Free Speech’ in Arnfinn Haagensen Midtbeen, Kari Steen-Johnsen and Kjersti
Thorbjernsrud (eds), Boundary Struggles: Contestations of Free Speech in the Norwegian Public Sphere (Palgrave
Macmillan 2017); Susan J Brison, ‘The Autonomy Defense of Free Speech’ (1998) 108 Ethics 312.

2 Pekka Hallberg and Janne Virkkunen, Freedom of Speech and Information in Global Perspective (Palgrave
Macmillan 2017); Martin H Redish, ‘The Value of Free Speech’ (1982) 130 University of Pennsylvania Law
Review 591.

3 Elise Gabrielle Sweeney, ‘Freedom of Speech: Protections and Limitations’ (2004) 5 Georgetown Journal of
Gender and the Law 77; Denis Muller, ‘Free Speech: Rights and Limitations’ in John M Flinn (ed), Journalism
and the Future of Democracy (Springer International Publishing 2021).

4 Oreste Pollicino and Marco Bassini, ‘Free Speech, Defamation and the Limits to Freedom of Expression in the
EU: A Comparative Analysis’ in Andrea Stazi (ed), Research Handbook on EU Internet Law (Edward Elgar
Publishing 2014); Anne R Colrick, ‘A Comparative View on the Restrictions of Free Speech in the United States
and Europe’ (2019) Rutgers University Law Review Commentaries 1; Adrienne Stone, ‘The Comparative
Constitutional Law of Freedom of Expression’ in Tom Ginsburg and Rosalind Dixon (eds), Comparative
Constitutional Law (Edward Elgar Publishing 2011).

> K.A. Abbas v. Union of India, (1971) 2 SCR 446; Superintendent, Central Prison v. Ram Manohar Lohia, AIR
1960 SC 633; Kedar Nath Singh v. State of Bihar, AIR 1962 SC 955; Shreya Singhal v. Union of India, AIR 2015
SC 1523.
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The existing scholarship on free speech in India primarily analyses judicial rulings that
establish tests for determining the scope of Article 19(1)(a).® Discussions on free speech are
often framed with the State as a central factor, analysing the relationship between the State and
the citizen. These discussions explore how the State regulates or restricts free expression and
examine the broader implications of State authority on individual rights. Melkonian observed
that current approaches are either limited to political communication or centred on individual

well-being.”

This narrow view has been widely contested by scholars from sociology,® feminist theory,’
critical race theory,'® and queer theory,!'! who argue for a more contextual and inclusive
understanding of free speech. These perspectives emphasise that legal rights, including free
speech, cannot be examined in isolation from social, historical, and structural inequalities. In
this understanding, free speech is not merely a political right that is occasionally restricted by
external limitations. Instead, the very contours of free speech and the discourse surrounding it
are socially constructed, shaped by historical narratives, cultural norms, and systemic

inequalities.

Social perspectives are also crucial because ‘within countries, individuals with lower income
and lower education levels benefit most from free speech’.!? Free speech has ‘an empowerment
effect for those with fewer resources in society’.!* Even if ‘[p]eople with fewer resources may

need to prioritise basic needs more than ‘luxuries’ such as free speech’, this right ‘offers the

¢ For instance, Gautam Bhatia’s book on free speech is ‘about the laws that govern the freedom of speech and
expression in India, and how those laws have been understood and applied by the wing of the State that is
responsible for their interpretation: the Indian courts’; See Gautam Bhatia, Offend, Shock, or Disturb: Free Speech
under the Indian Constitution (Oxford University Press 2016). Similarly, Abhinav Chandrachud’s book broadly
focuses of the judgments of the Supreme Court on free speech; See Abhinav Chandrachud, Republic of Rhetoric:
Free Speech and the Constitution of India (Penguin Random House India Private Limited 2017). Two other recent
books dealing specifically with sedition and free speech include Chitranshul Sinha, The Great Repression: The
Story of Sedition in India (Penguin Random House India Private Limited 2019); Rohan J Alva, 4 Constitution to
Keep: Sedition and Free Speech in Modern India (Harper Collins 2023).

7 Harry Melkonian, Freedom of Speech and Society (Cambria Press 2012).

8 John Michael Roberts, ‘Outline of a Critical Sociology of Free Speech in Everyday Life: Beyond Liberal
Approaches’ (2025) 73 The Sociological Review 697, 698.

9 Judith Butler, Excitable Speech: A Politics of the Performative (Routledge 2021).

10 Mari J Matsuda, et al, Words that wound: Critical race theory, assaultive speech, and the first amendment
(Routledge, 2018).

' Luke A Boso, ‘Anti-LGBT Free Speech and Group Subordination’ (2022) 21 Dukeminier Awards: Best Sexual
Orientation & Gender Identity Law Review 1; Gust Yep and others, Queer Theory and Communication: From
Disciplining Queers to Queering the Discipline(s) (Routledge 2014).

12 Diana Voerman-Tam, Arthur Grimes and Nicholas Watson, ‘The Economics of Free Speech: Subjective
Wellbeing and Empowerment of Marginalized Citizens’ (2023) 212 Journal of Economic Behavior &
Organization 260.

13 ibid.
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poor and the marginalised a greater opportunity to voice their concerns publicly and to

influence decisions.’!*

Building on this framework, I argue that in the Indian context, caste remains the central axis of
the social structure and therefore plays a decisive role in the boundaries of permissible speech.
The caste system has historically shaped social hierarchies, hegemonising the voices of those
at the top while suppressing those of communities at the bottom of the caste pyramid. The
discourse on the right to free speech in India should thus be analysed through the lens of how
caste structures have influenced and continue to shape societal dynamics. What is deemed
‘offensive’, ‘obscene’, ‘immoral’, or ‘threatening to public order’ (reasonable restrictions
under Article 19) is often dictated by oppressor-caste norms and sensitivities, reinforcing

existing social hierarchies.

Part II explores the contours of free speech in a heterogeneous and hierarchical society. Part
III, while heavily relying on the writings of Dr. B.R. Ambedkar, focuses on how caste
hierarchies shape what is considered an acceptable expression, determining whose voices are
amplified and whose are silenced. It further examines how anti-caste literature, art, and social
movements have challenged dominant narratives of social order, thereby redefining the
boundaries of free speech. Further, Part IV of the article highlights the structural barriers that
hinder oppressed castes from fully exercising their right to free speech and dissent. To better
understand these obstacles, they can be categorised into four key areas. First, social policing
and stigmatisation deter oppressed communities from expressing their views or asserting their
identities publicly. Second, physical violence, including threats, social boycotts, and caste-
based hate crimes, creates an environment of fear and suppression. Third, legal restrictions,
wherein existing penal laws are used to suppress anti-caste voices, and narrow interpretations
dilute the intent of protective legislation. Fourth, epistemic barriers, where academic
institutions and media perpetuate caste hierarchies through their narratives, limiting
representation and reinforcing systemic exclusion. In conclusion, I state that free speech
jurisprudence in India cannot be understood without acknowledging its entanglement with

caste-based power dynamics, historical oppression, and the broader socio-political realities.

II. FREE SPEECH IN AN UNEQUAL SOCIETY

A. Sociological and Structural Perspectives: Context and Power

14 ibid.
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The classical liberal model of democracy ‘presupposes a sharp dichotomy between state and
citizen’.!> Liberty is equated with ‘limited government’.!® In this model, free speech is
interpreted as ‘absence of governmental interference’.!” The image of the State is represented
as the ‘policeman’.'® However, this traditional understanding of liberty and free speech does
not take into account the social structures which can ‘reproduce historical relations of
inequalities and oppression between historically proscribed social identities’.!” Instead, it
idealises the public sphere as a ‘marketplace of ideas’,?° while bracketing out the structural

barriers that inhibit participation by marginalised voices.?!

In contrast, the sociological approach to law argues that the scope of free speech is ultimately
determined by broader ‘social forces, culture, and institutional practices’.?> Maussen and Grillo
highlight the importance of the context in which speech is articulated.?* Roberts similarly urges
a reconceptualisation of free speech ‘in terms of the social’, locating it within historically
situated systems of domination and dispossession.?* These social structures, far from being
neutral, can ‘silence certain groups and opinions while amplifying others’.?’> Mondal termed
this as ‘politics of free speech’.?® Further in this perspective, Melkonian contends that freedom
of expression is crucial as ‘a group right’, emphasising its significance not only as an individual

benefit but also as a fundamental societal right.?’

What emerges from these perspectives is an understanding of free speech as a relational
practice, in which its boundaries and contestations must be examined across ‘different contexts’
and from the perspectives of groups with varying levels of ‘formal and informal power’.?

These contexts are: ‘between institutions and individuals, between different groups and

15 Owen M Fiss, ‘Free Speech and Social Structure’ (1986) 71 Iowa Law Review 1405, 1413-14.

16ibid 1414.

17 ibid.

13 ibid 1410.

19 John Michael Roberts (n 8) 700.

20 The term ‘marketplace of ideas’ is often credited to Justice Oliver Wendell Holmes Jr., who discussed the phrase
‘free trade in ideas’ in his dissenting opinion in Abrams v. United States 250 U.S. 616 (1919) in 1919. For academic
discussion, see also Vincent Blasi, ‘Holmes and the Marketplace of Ideas’ (2004) The Supreme Court Review 1.
2! John Michael Roberts (n 8) 700.

22 Anshuman A Mondal, ‘The Shape of Free Speech: Rethinking Liberal Free Speech Theory’ (2018) 32
Continuum 503, 509.

23 Marcel Maussen and Ralph Grillo, ‘Introduction: Regulation of Speech in Multicultural Societies’ in Marcel
Maussen and Ralph Grillo (eds), Regulation of Speech in Multicultural Societies (Routledge 2017) 4.

24 John Michael Roberts (n 8) 698.

25 Amfinn Haagensen Midtbgen, Kari Steen-Johnsen and Kjersti Thorbjernsrud (n 1).

26 Anshuman A Mondal (n 22).

¥ Harry Melkonian (n 7).

28 Arnfinn Haagensen Midtbgen, Kari Steen-Johnsen and Kjersti Thorbjernsrud (n 1).
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organisations in society, and as reflexive processes within individuals who are exposed to or

challenge them.’?®

In relatively homogeneous societies, there may exist shared traditions and values, which offer
a common moral belief.3® Hence, there may be greater consensus around the limits of
expression. In such cases, free speech standards may appear stable. However, in heterogeneous
societies, where multiple social groups with differing values, beliefs, and historical experiences
coexist, the dominant social forces and cultural narratives play a decisive role in determining
what constitutes acceptable behaviour.3! Here, social morality is far from objective, as it
reflects the values and anxieties of those in power. As a result, ‘[tjhe more mainstream,
traditional, orthodox, and popular the speech is, the more it will be unrestricted by the
government.’*? These dominant forces within the social structure can influence and control
institutions, including administrative agencies,** and can reproduce their biases in decision-

making and institutional conduct.3*

Social hierarchies operate as powerful mechanisms of regulation, shaping individual behaviour
and expression in subtle but pervasive ways. In this sense, society and private citizens can pose
as significant a threat to free speech as the ‘policemen’.?3 Social mechanisms and processes
can produce behavioural changes, such as ‘perceived pressure, self-censorship, exclusion and
stigma’.3® The boundaries of free speech, thus, are ‘not (primarily) defined through judicial
paragraphs’, rather are ‘set by and experienced through the everyday activity and interaction

of ordinary people.”’’

Furthermore, in stratified societies, different socio-political groups compete to establish their
perspectives as the ‘hegemonic truth’.3® Dominant social forces can ‘keep certain topics and

opinions away from the public debate, and groups at the margins may feel excluded from and

2 ibid.

30 Emile Durkheim, The Division of Labor in Society (first published 1893, Nation Press 2025) 70-110.

31 Steven Vago, Law and Society (Prentice Hall 2011); see also, Anurag Bhaskar, ‘The Myth of ‘Collective
Conscience’: Revisiting the Death Penalty in India’ (2020) 55 Economic and Political Weekly 30, 31, where I
argued: ‘in societies premised upon discrimination, punishment may be used to maintain social hierarchy and
perpetrate revenge against a particular group.’

32 Kathleen M Sullivan, ‘Two Concepts of Freedom of Speech’ (2010) 124 Harvard Law Review 143, 149.

33 Owen M Fiss (n 15) 1420.

34 Richard Delgado and Jean Stefancic, Must We Defend Nazis?: Why the First Amendment Should Not Protect
Hate Speech and White Supremacy (NYU Press 2018) 8.

35 Owen M Fiss (n 15) 1414,

36 Arnfinn Haagensen Midtbgen, Kari Steen-Johnsen and Kjersti Thorbjernsrud (n 1) 16.

37 ibid 16-17.

38 John Michael Roberts (n 8) 700.
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stigmatised in mainstream society.”® This is because ‘counter-hegemonic discourses’ are
‘rendered as being “incompetent” and “unspeakable” by dominant powers in a field’.4’ This
captures a broader process wherein individuals internalise dominant expectations, fearing that
their views may antagonise powerful or mainstream interests.*! These self-imposed boundaries

may vary ‘with different social positions’.4?

B. The Asymmetry of Harm: Critical Race and Feminist Interventions

Critical race theorists and feminist scholars challenge the neutrality of free speech discourse
by revealing how power and harm intersect in expression. Critical race theorists contend that
when the government does not regulate speech, ‘[a]ngry and intolerant majorities could prevent
unpopular minorities from using public facilities, rendering the right of free speech illusory’.+3
The powerful can suppress marginalised voices, not only through overt intimidation, but also
by disseminating harmful stereotypes that erode the dignity and perceived credibility of
historically oppressed groups.** Anticipating backlash or exclusion, many individuals from
these communities may choose silence over expression.* Even if they speak, ‘they may end
up with no audience or with an audience that sharply discounts their testimony’.*¢ Words
uttered by the dominant may lead to psychological harm to the marginalised, further

discouraging their participation in public discourse.*’

Feminist approaches to free speech draw attention to bigoted humour, discriminatory media
portrayals, and the everyday speech that reinforces the subordination of women and other
marginalised groups.*® As Bell argues, ‘because bigoted speech causes direct harm to
individuals, and plays a central role in maintaining and perpetuating institutional oppression
and injustice, it causes not merely subjective unpleasant mental states or offense, but also
serious harms that usually remain unrecognised both in law and in public discussion’.*’ In fact,

‘[m]embers of historically marginalised social groups suffer tangible, concrete harms both

3 Arnfinn Haagensen Midtbeen, Kari Steen-Johnsen and Kjersti Thorbjernsrud (n 1) 17.

40 John Michael Roberts (n 8) 703.

41 Anshuman A Mondal (n 22) 511-12.

42 Arnfinn Haagensen Midtbgen, Kari Steen-Johnsen and Kjersti (n 1) 18; Michel Foucault, Discipline and Punish:
The Birth of the Prison (Alan Sheridan tr, Pantheon Books 1977).

43 Mari ] Matsuda (n 10).

4 Melina Constantine Bell ‘John Stuart Mill's harm principle and free speech: expanding the notion of
harm’ Utilitas 33, (2021)2, 162-179, at p 163.

4 ibid.

46 ibid.

47 ibid.

48 ibid 169.

4 ibid 168.
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directly from exposure to bigoted speech, and indirectly because of the hostile social
environment, discrimination, and oppression that result’.>" In relation to women, sexist humour
can alone lead to direct harms such as depression, eating disorders, disruption of focused
attention, appearance anxiety, and body shame, and indirect harms such as stereotypes of
inferiority, and discrimination.’! Geronimus coined the term ‘weathering’ to describe the

effects of systemic oppression on marginalised people’s bodies.>?

In any scenario, ‘[b]igoted insults’ cannot be seen ‘as opinions or viewpoints’, because the
purpose is to reinforce ‘the speaker’s social power over the person insulted as a member of a
socially stigmatised group’.>* As Delgado and Stefancic argue, ‘[r]acial insults and remarks are
among the most pervasive means by which discriminatory attitudes are imparted,
communicating the message that distinctions of race are ones of merit, dignity, status, and
personhood’.>* Repeated exposure to unsubstantiated statements and bigoted stereotypes can
lead listeners to develop biases unconsciously.>> As Bell observes, these verbal assaults ‘are
targeted at particular individuals just as a physical blow would be’, serving as ‘an important
weapon to help those in power retain their privilege, whether or not they are used deliberately

for this purpose’.>

Yet, despite their pervasive effects, the harm caused by bigoted speech is often ‘not widely
recognised as part of an oppressive system’.>” Instead, such incidents are frequently dismissed
as ‘a series of unrelated incidents’, stripped of their structural and political context.>® This is
because ‘dominant majority built social institutions around a paradigm sensitive to, and suited
to, their own needs and interests’.>® Free speech is ‘neither applied in a way that is racially

equal nor produces racially equal effects’.®’ Thus, the doctrine of free speech, when stripped of

30 ibid.

51ibid 169; As Bell notes, ‘Examples included a skit about “good wife school,” a man telling a woman “you’re an
attractive waste of time” at this party “unless you want to sleep with me”, and a Daniel Tosh skit about women
being able to do what men can do “except” a long catalogue of tasks’.

2. Arline T Geronimus, Weathering: The Extraordinary Stress of Ordinary Life in an Unjust Society (Back Pay
Books 2024).

33 Melina Constantine Bell (n 44) 174-175.

3 Richard Delgado and Jean Stefancic (n 34).

%5 ibid 8.

% Melina Constantine Bell (n 44) 175.

7 ibid.

38 ibid 176.

> ibid.

60 A Vats and M J Dutta, ‘Locating Freedom of Speech in an Era of Global White Nationalism’ (2020) 54(2) First
Amendment Studies 156.
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its social context, risks legitimising a discourse in which inequality is reproduced through the

very language of liberty.
C. The Powerless Cannot Harm the Powerful

The failure to recognise the structural nature of harm also enables the continued defence of
even the most egregious forms of hate-filled expression under the guise of free speech.®!
However, free speech absolutists conveniently ignore the fact that such speech is rarely
intended to promote debate or democratic deliberation. Hate-filled speech undermines the very
conditions necessary for a free and open exchange of ideas.%> As Roberts observes, ‘[r]acists in
America have burnt crosses in neighbourhoods not to elicit debate and discussion around the
politics of ethnicity, but to terrorise black families and often to try to drive them out from
certain communities’.%® As a result, racial or religious minorities tend to ‘feel more fearful of
receiving further racist abuse when venturing into other public spaces’.®* In fact, the harm
caused by hate speech in an unequal society, as Delgado contends, operates on three levels:
first, it degrades and disempowers its targets; second, it erodes the moral integrity of those who
engage in it; and third, it damages society as a whole by legitimising and reinforcing
discrimination (such as racism), along with the social, economic, and political inequalities it
upholds.® In other words, when words are used to wound rather than to reason, freedom of

speech ceases to be a democratic virtue and becomes a mask for power and domination.

Therefore, the burden of countering bigoted hate speech cannot be on ‘the shoulders of
historically disadvantaged groups who are experiencing hate speech in the first place’.®® This
is because the fear of ridicule compels many among the oppressed to internalise feelings of
self-doubt, often silencing their own voices and diminishing their ability to express themselves
freely or engage in dialogue across different communities.®” At the same time, the anxiety of
being judged through the lens of the oppressor discourages them from associating even with

members of their own community, as they seek to avoid social scrutiny.®® It is the society at

6! Melina Constantine Bell (n 44) 176.

62 Kimberly A Gross and Donald R Kinder, ‘A Collision of Principles? Free Expression, Racial Equality and the
Prohibition of Racist Speech’ (1998) 28 British Journal of Political Science 445, 448.

%3 John Michael Roberts (n 8) 701.

% ibid.

%5 Richard Delgado, ‘Words that Wound: A Tort Action for Racial Insults, Epithets and Name Calling’ in Mari J
Matsuda and others, Words That Wound: Critical Race Theory, Assaultive Speech, and the First Amendment (first
published 1993, Routledge 2018) 89-110.

% John Michael Roberts (n 8).

67 Richard Delgado (n 65) 91.

%8 ibid.
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large, especially those in positions of privilege and power, that must unequivocally condemn

such hate speech and take collective responsibility for creating an inclusive public sphere.

Furthermore, criticism of historically oppressive structures or symbols cannot be termed as
reverse discrimination, as there is asymmetry in social power and historical oppression.®’
Insults directed at marginalised communities carry a particular historical and structural weight,
invoking legacies of exclusion, violence, and systemic discrimination.”’ In contrast,
comparable words against dominant groups, such as white, heterosexual, oppressor castes, or
cisgender individuals, lack the capacity to inflict equivalent harm, as they do not draw upon
the same histories of subjugation.”! Unfortunately, the legal system’s assumption of

symmetrical vulnerability across identity categories flattens these power differentials.”

Consequently, the lived experiences of oppressed groups are often excluded from legal
standards of harm, reinforcing a system that fails to fully account for the differential impact of
identity-based speech.”® What it means to be ‘a member of the community, is to be protected
against the gross offense of racism, misogyny, and homophobia, even when that offense is only
in the verbal expression’.”* Freedom of speech, in this sense, ‘is a value that must be balanced

against equally, if not more, values, namely non-discrimination, multiculturalism’.”>

D. Epistemic Injustice, State Responsibility, and the Digital Public Sphere

% Melina Constantine Bell (n 44) 172.

0 ibid.

71 ibid. For an Indian context, see Weinstein, Liza and Pranathi Diwakar, ‘Brahmins are the new Jews of India?
Here’s why that’s utterly wrong’ (Scroll, 27 November 2018) <https://scroll.in/article/903542/why-it-is-utterly-
wrong-to-call-brahmins-the-new-jews-of-india> accessed on 23 October 2025.

72 There are numerous examples of rejection of asymmetric experiences of communities. For instance, see the
discussion around OBC reservation within the quotas for women in Parliament. See Gurmeet Kaur, ‘Addressing
OBC exclusion in India’s Women Reservation Bill’ (LSE Blog, 26 February 2025),
<https://blogs.1se.ac.uk/humanrights/2024/02/26/addressing-obc-exclusion-in-indias-women-reservation-bill/>
accessed on 23 October 2025. See also, the reasoning of the Supreme Court of India in upholding quotas for
economically weaker sections (EWS) excluding Scheduled Castes, Scheduled Tribes, and Other Backward
Classes in Janhit Abhiyan v. Union of India (2023) 5 SCC 1; For a critique of EWS judgment, see M P Singh,
‘Constitutional Approach to Equality through Reservations: Reflections on 75 Years of the Supreme Court of
India’ in Anurag Bhaskar and Vasudev Devadasan (eds), Justice for the Nation (Thomson Reuters 2024);
Furthermore, the majority reasoning of the U.S. Supreme Court in Students for Fair Admissions v. Harvard, 600
U.S. 181 (2023), which struck down race-based affirmative action, reflects a similar commitment to a formally
symmetrical conception of equality. In the context of crimes against women, Disha Wadekar has criticised the
courts’ adoption of a symmetrical standard that discredits women’s testimonies of victimhood if they do not
conform to certain expected patterns of behaviour after the crime: Disha Wadekar, ‘Rejecting Ideal Victimhood’
(2021) 56 Economic and Political Weekly 9.

73 Melina Constantine Bell (n 44) 177.

74 Rhoda E Howard-Hassmann, ‘Canadians Discuss Freedom of Speech: Individual Rights Versus Group
Protection’ (2000) 7 International Journal on Minority and Group Rights 109, 137.

75 ibid.
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The persistence of unequal free speech, Miranda Fricker argues, can be traced to the
phenomenon of ‘epistemic injustice’.”® In simple words, ‘epistemic injustice’ refers to ‘a wrong
done to someone in their capacity as a knower’, specifically through the denial or devaluation
of their knowledge or credibility.”” She identifies two forms of epistemic injustice: ‘testimonial
injustice’, when a listener (from an oppressor group), due to their prejudices, assigns a reduced
level of credibility to views and experiences of a speaker (from an oppressed group); and
‘hermeneutical injustice’, where the dominant group’s control over knowledge and language
forces marginalised individuals to struggle in making sense of their own lived experiences,
keeping them in a state of interpretive subjugation.’® Both of these are systemic injustices and
exclude the perspectives of the oppressed from shared knowledge.” In other words, the
problem is not merely about who is allowed to speak, but whose knowledge is acknowledged

as legitimate and whose experiences are rendered unintelligible within dominant frameworks.

Recognising these epistemic exclusions raises a further question: what role, if any, should the
State play in correcting such imbalances within the public sphere? Owen Fiss challenges the
libertarian suspicion of State intervention by urging us to recognise the dual role of the State:
it may threaten speech, but it can also protect and nurture the conditions necessary for
meaningful public debate.®® For him, the integrity of public discourse is not self-sustaining. It
must be actively preserved by the State, especially against structural inequalities that would
otherwise skew whose voices are heard. His call is not for censorship, but for substantive
conditions that enable democratic self-determination, recognising that freedom of speech is not
meaningful without equity in access, credibility, and visibility.®' Teaching against the harms of
bigoted speech and the falsity of stereotypes, especially during early socialisation, is one such

measure that can help prevent the normalisation of hate.®?

The issue becomes even more urgent in the context of digital communication, where
technological platforms have fundamentally altered how speech is produced, disseminated, and
regulated. The internet and social media have democratised the ability to speak publicly,

enabling marginalised voices to bypass traditional media filters.®3 However, this has also led to

76 Miranda Fricker, Epistemic Injustice: Power and the Ethics of Knowing (Oxford University Press 2007).
7 ibid 1.

78 ibid.

7 Melina Constantine Bell (n 44) 172.

80 Owen M Fiss (n 15) 1415-16.

81 ibid 1425.

82 Melina Constantine Bell (n 44) 179.

8 Arnfinn Haagensen Midtbgen, Kari Steen-Johnsen and Kjersti Thorbjernsrud (n 1) 15.

10
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a diffusion of responsibility and the erosion of editorial standards, resulting in the proliferation
of disinformation, hate speech, and polarisation. Algorithmic amplification dilutes
accountability mechanisms, making boundary-setting far more complex in online
environments.®* Ongoing debates over safeguarding free speech and defining the boundaries
of acceptable expression, particularly in discussions on religion and immigration, are
increasingly shaped by these digital dynamics.®> On the fragmented space of the internet,
individuals and communities are often left to police hate speech through informal collective

action, in the absence of direct state intervention.3°

In summary, classical liberal frameworks of free speech often focus on protection from State
interference. However, the practice of free speech calls for a more context-sensitive, structural,
and responsibility-oriented approach. Scholars discussed in this part emphasise that neutrality
in the face of inequality amplifies injustice. Maintaining a healthy public sphere now requires
a plurality of interventions, from education and civil campaigns to regulatory reforms and
platform governance. As the boundaries of speech are increasingly contested in digital, global,
heterogeneous, and hierarchical spaces, the evolving discourse points toward a post-liberal
model of free speech, which places power, harm, and equity at the core of how liberty is

understood and protected.

III. ANTI-CASTE PERSPECTIVE ON FREE SPEECH

Unfortunately, despite the existence of a body of comparative scholarship that critically
examines the social, cultural, and structural dimensions of free speech, such nuanced analysis
remains largely absent in Indian legal and academic discourse. In India, discussions around
free speech have predominantly focused on constitutional protections, State censorship, and
legal limitations, with relatively little attention paid to how caste, religion, gender, sexuality,

disability, and class influence access to speech and its social consequences.

This omission, whether deliberate or not, limits our understanding of how inequality operates
through both expression and silence, and underscores the urgent need to rethink free speech in
India through a more power-sensitive lens. However, in my view, a critical tradition that

disrupts the liberal and State-centric framing of free speech in India can be found in the anti-

8 ibid.

85 ibid.

8 Marlene Kunst et al, ‘Do “Good Citizens” Fight Hate Speech Online? Effects of Solidarity Citizenship Norms
on User Responses to Hate Comments’ (2021) 18 Journal of Information Technology & Politics 258.

11



Peer-Reviewed and Edited
Pending Pagination and Print Layout

caste constitutional thought of Dr. Ambedkar, who is popularly regarded as the chief architect
of the Indian Constitution.

A. Caste System, Liberty, and Free Speech

The anti-caste understanding of free speech finds its most explicit articulation in Dr.
Ambedkar’s writings on democracy and liberty. Democracy, in his analysis, is ‘primarily a
mode of associated living, of conjoint communicated experience’.?” It is ‘a social organisation
free from rigid social barriers’, ‘incompatible and inconsistent with isolation and exclusiveness,
resulting in the distinction between the privileged and the unprivileged’.3® For Dr. Ambedkar,
liberty was not merely an individual right protected from State interference, but a social

condition made possible through mutual recognition, respect, and dignity in everyday life.%’

Dr. Ambedkar offered a foundational critique of the caste system by exposing its deep
incompatibility with the conception of liberty.”® He challenged narrow liberal notions that
equate liberty solely with the protection of life, limb, and property, yet remain silent on the
systemic inequalities of caste.”! This denial reveals a contradiction: liberty is endorsed only so
long as it does not disrupt entrenched social hierarchies. He argued that liberty must include
the autonomy to choose one’s profession and life path.”> Under the caste system, this freedom
is systematically denied through hereditary occupational roles that strip individuals of agency,
suppress choice, and perpetuate inherited subjugation.® The caste system envisions that ‘[t]hey
have no life of their own to live, and no right to develop their own personality.’** Coercion by
society, he argued, is not liberty, but ‘to perpetuate slavery’.”> He redefined slavery not merely
as a legal condition but as a social reality, where individuals are compelled to live under

‘purposes’ imposed by others.

8 BR Ambedkar, ‘Annihilation of Caste’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and Speeches
(Government of India 2019 Reprint) 1, 57.

8 BR Ambedkar, ‘Ranade, Gandhi and Jinnah’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and
Speeches (Government of India 2019 Reprint) 1, 222-23.

% BR Ambedkar, ‘Annihilation of Caste’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and Speeches
(Government of India 2019 Reprint) 1, 57.

%0 ibid.

1 ibid.

%2 ibid.

% ibid.

% BR Ambedkar, ‘Ranade, Gandhi and Jinnah’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and
Speeches (Government of India 2019 Reprint) 1, 219.

% BR Ambedkar, ‘Annihilation of Caste’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and Speeches
(Government of India 2019 Reprint) 1, 57.
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Dr. Ambedkar argued that in a deeply unequal socio-economic order, mere non-intervention by
the State does not yield freedom for all. Rather, it enables the powerful, such as landlords,
capitalists, and employers, to dominate the weak, particularly workers and marginalised
communities.®’ In such a context, liberty becomes the freedom of the strong to exploit, not the

freedom of the vulnerable to live with dignity.

Without State regulation, private power fills the vacuum, leading not to democratic freedom,
but to what Dr. Ambedkar calls the ‘dictatorship of the private employer.”®® Liberty, in his anti-
caste constitutional vision, must be grounded in the dismantling of oppressive social structures,
not merely the absence of legal constraint.”® He also argued that the caste system has continued
by imposing penalties (social and economic) on those who object or violate it, % thus restricting

their liberty and free speech.

Dr. Ambedkar’s analysis finds parallels in the later developments in critical race theory and
constitutional sociology, which similarly situate constitutional law within the context of social

structures.
B. Caste, Coercion, and the Silencing of Speech

Similar to the discussion in the previous part of this article, I argue that the restrictions on free
speech imposed by the caste system have manifested in both direct and indirect forms. The
dominance of oppressor castes in the public sphere can result in the further marginalisation of
already oppressed communities, subjecting them to tyranny, discrimination, and denial of

equality before law and equal opportunity in public life.!!

Dr. Ambedkar further argued that ‘society can practise tyranny and oppression against an
individual in a far greater degree than a [g]overnment can.’'%? In his analysis, no punishment

in the penal code can match the magnitude or severity of social boycott or excommunication.

°7 BR Ambedkar, ‘States & Minorities’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and Speeches
(Government of India 2019 Reprint) 1, 410.
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% ibid 410-411.

100 BR Ambedkar, ‘Annihilation of Caste’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and Speeches
(Government of India 2019 Reprint) 1, 61.

101 BR Ambedkar, ‘Thoughts on Linguistic States’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and
Speeches (Government of India 2019 Reprint) 1, 168.

102 BR Ambedkar, ‘Ranade, Gandhi and Jinnah’ in Vasant Moon (ed), Babasaheb Ambedkar: Writings and
Speeches (Government of India 2019 Reprint) 1, 217.
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This extra-judicial method of coercion, deployed particularly when marginalised castes assert

their dignity or challenge caste norms, operates on two levels: social and economic.!%?

The social dimension of the boycott enforces complete ostracism by denying individuals access
to essential services and social interaction, thereby isolating them from communal life.'%* Even
the most basic acts of daily living, haircuts, laundry, food supply, become impossible, rendering
survival itself precarious.!®> Simultaneously, the economic dimension involves severing
business ties, barring the targeted individuals from buying or selling goods, effectively
crippling their livelihood.!% Therefore, Dr. Ambedkar argued for the restructuring of social
arrangements in a way that ensures every individual has the freedom and opportunity to pursue
any role they are capable of fulfilling, so long as that role serves a socially constructive

purpose.'??

Dr. Ambedkar further propounded that ‘rights’, including free speech, ‘are protected not by law
but by the social and moral conscience of society’.!% In his view, constitutional guarantees are
hollow in a social order that remains intolerant, hierarchical, or hostile to dissenting voices.!?
He stated, ‘(I)aw can punish a single solitary recalcitrant criminal. It can never operate against
a whole body of people who are determined to defy it’.!!° Building on this analysis, Dr.
Ambedkar contended that safeguards must be provided in the Constitution to protect these
vulnerable groups from the dominance, discrimination, and aggression of hostile social

forces.!!!

Thus, the hierarchical logic of the caste system permeates every aspect of life, including the
basic ability to express oneself. For centuries, marginalised communities were denied access
to formal education, significantly diminishing their capacity to engage in political, social, and
economic discourse. This exclusion extended to public speech. Voicing dissent or questioning
caste norms was not only discouraged but punished, often through social ostracism, boycott,

or violence. Speaking out was treated as a transgression, and silence became a means of

103 BR Ambedkar, ‘What Congress and Gandhi Have Done to the Untouchables’ in Vasant Moon (ed), Babasaheb
Ambedkar.: Writings and Speeches (Government of India 2019 Reprint) 9, 43.

104 ibid 167.
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107 BR Ambedkar, ‘Evidence Before the Southborough Committee’ in Vasant Moon (ed), Babasaheb Ambedkar:
Writings and Speeches (Government of India 2019 Reprint) 1, 251.
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survival. This produced a deep internalisation of caste hierarchies. As Dr. Ambedkar observed,
‘[t]he idea that they have been born to their lot is so ingrained in their mind that it never occurs
to them to think that their fate is anything but irrevocable’.!? Social behaviour thus aligns with

the dominant morality.!!3

In a caste society, morality and speech become performative acts shaped by one’s place in the
social order, with oppressed-caste individuals often suppressing their voices to conform to
oppressive expectations. This self-silencing, rooted in fear and social conditioning, is
intentionally characterised by dominant castes not as resistance but as inefficiency.''* Over
time, such perceptions crystallise into entrenched stereotypes that dismiss lower-oppressed-
caste expression as unrefined or unintellectual. Caste-based stereotypes on the legitimacy of
speech and expression have functioned as a form of expressive exclusion. Furthermore, in
colonial India, the courts upheld caste-based customs, which even allowed restricting the
liberty of the oppressed castes.!!> This contributed to a culture where the oppressed had no
right to liberty. This history reveals that the right to free speech in a caste society has never
been equally distributed. The denial of voice to the oppressed was thus integral to the
maintenance of caste order, transforming silence in the face of oppression into an instrument

of social control and a mechanism of governance.

Having examined how caste has historically constrained the freedom to speak, be heard, and
participate in public discourse, I now turn to the voices and movements that have actively

resisted this silencing.
C. Shifting the Boundaries of Free Speech

Across Indian history, anti-caste movements have functioned as sites of resistance, contesting
the hegemonic narratives that legitimised caste oppression and restricted free expression for
all, thereby reorienting the discourse toward equality, dignity, and justice. Some of the earliest
expressions of egalitarian thought in the Indian subcontinent can be traced to the Buddhist

traditions, which emphasised equality, and later to the Bhakti movement, which sought to

12 BR Ambedkar, ‘Evidence Before the Southborough Committee’ in Vasant Moon (ed), Babasaheb Ambedkar:
Writings and Speeches (Government of India 2019 Reprint) 1, 255-56.
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and the Law’ (1969) 4 Economic and Political Weekly 131.
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challenge caste distinctions.!'® In modern history, social reformers such as Jotirao and
Savitribai Phule challenged the dominant social hierarchies and cultural norms that upheld
caste and gender inequality, articulating a vision of justice rooted in equality and education.!!”
In post-colonial India, scholars and activists from the Ambedkarite tradition have contributed
to a radical rethinking of the social order.!'® They have analysed caste discrimination from

various disciplines.'”

In addition to academic contributions, anti-caste art, music, and literature have provided a
powerful avenue for expressing the lived realities of caste oppression and contesting
hegemonic narratives.'?° The works of anti-caste writers, poets, and artists, often influenced by
Dr. Ambedkar’s teachings, have contributed to a cultural shift where the marginalised use their
expression to articulate their struggles, challenging the invisibility of their issues in mainstream

121

discourse.'“* For instance, Dhanda challenges the moral stigma attached to ‘runaway
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marriages’, arguing that when women marry outside their caste or by personal choice, they are
exercising an act of freedom and self-expression.'?> She states that such marriages are a

defiance of social norms, thus ‘a silent revolution’.!??

These cultural productions not only reimagine the boundaries of free speech but also demand
recognition for the historical injustices faced by marginalised communities.'?* These writings
give voice to the anguish, anger, and resilience of the oppressed castes’ experience, critiquing
the caste system while highlighting the need for radical change.!?® This form of literature is a

direct challenge to the social order that has long defined what is considered acceptable speech.

These discourses highlight the essential link between social equality and the exercise of free
speech, arguing that caste-based oppression and the suppression of speech are intrinsically
linked. Through these efforts, the anti-caste discourse continues to contest and redefine the
boundaries of speech in Indian society, advocating for a future where all voices, especially
those from marginalised communities, are heard and valued. This shift challenges the
perception that critiques of caste violate public morality or incite unrest. Instead, it asserts that

2126

it is the ‘silence on caste-based oppression that genuinely erodes public morality and

constitutional principles.

However, the assertion of speech by oppressed communities has never been without
consequence. Even as Dalit and anti-caste thinkers challenge the boundaries of the social

discourse, their voices are met with resistance, from subtle delegitimisation to overt repression.
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The ‘institutional murder’ of Rohith Vemula is emblematic of this reality.'?’ It is within this
context that we must turn to the structural barriers that continue to inhibit free speech for
historically oppressed castes. These barriers are systemic and sustained across multiple

domains of public life.

IV. STRUCTURAL BARRIERS: IMPEDING FREE SPEECH FOR OPPRESSED CASTES

In this part, I identify four primary categories of structural barriers that restrict and constrain
the ability of oppressed castes to fully exercise their right to free speech. Building on the
discussion to date, I argue that these barriers are deeply ingrained in societal, legal, and
institutional frameworks, limiting the scope and effectiveness of critical voices in public

discourse.

A. Social Policing & Stigmatisation

Social policing and stigmatisation deter oppressed communities from expressing their views or
asserting their identities publicly. As Dr. Ambedkar stated, ‘The governing class in India does
not merely refuse to surrender its power and authority; it never loses an opportunity to pour
ridicule on the political demands’ of the oppressed communities.!?® The oppressor castes ‘give
the impression that the members of the servile classes are perverse if not idiotic in making such
demands’.!? These cultural strategies of ridicule and dismissal are mechanisms to delegitimise

the aspirations of the marginalised.

As Cheruvalath notes, ‘[t]he moral standards for people belonging to lower social strata are
defined by the upper strata’.!*? These standards manifest in everyday restrictions, such as being
barred from drinking at the same tea stalls, drawing water from shared wells, or even wearing
shoes in the presence of oppressor castes.!?! These norms are rooted in the idea that individuals
from oppressed castes are ‘impure’ or ‘lesser’.!*? Such norms undermine the agency of

marginalised communities, depriving them of the ability to make even the smallest decisions
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that affect their lives. This denial of agency leaves them powerless to assert their rights and

shape their futures.

A critical aspect of how caste hierarchies shape free speech lies in the everyday mechanisms
of silencing. Individuals from oppressed castes may experience constant policing of their
speech, either through subtle forms of prejudice or direct forms of social exclusion.!33 The
microaggressions enforce a form of caste-based social discipline, where people are expected to
know their place.!3* Any speech or expression that challenges this is penalised, if not overtly,

then through social exclusion and ridicule.'¥

For instance, the destruction or opposition to the installation of Dr. Ambedkar statues is a
frequent occurrence.!** However, it goes beyond mere vandalism or symbolic defiance.'7 It
carries a socio-political message aimed at diminishing the dignity, rights, and identity of lower-
caste communities.!3® It is a deliberate effort to degrade the moral and psychological standing
of lower-caste communities, making them feel invisible or less deserving of recognition in

society.!3? As Schellini noted, ‘the issue extends beyond endangered statues; in fact, what has
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been threatened is the very freedom of political expression in public spaces’.!*’ By targeting
Dr. Ambedkar’s statues, oppressor castes seek to erase a powerful symbol of resistance and to

undermine the core values of liberty, equality, and fraternity for which he relentlessly fought. 4!

Similarly, oppressor caste groups protested against the criticism of caste discrimination
portrayed in the biopic made on the anti-caste social reformers, Jotiba Phule and Savitribai
Phule.'#? The protests reflect the deep-seated resistance to confronting uncomfortable truths
about caste. Likewise, academic discussions and mobilisations led by student organisations
from marginalised communities have increasingly become targets of surveillance, prohibition,

and institutional backlash across campuses.'*?

This social policing creates an invisible barrier
to free speech, making it more difficult for oppressed communities to assert their rights, speak
in public, or express dissent. In many cases, marginalised individuals pre-emptively censor
their own voices.!** Years of social conditioning produce a psychological environment in which

the fear of reprisal, judgment, or exclusion silences individuals even before they speak.

One of the most insidious forms of social policing occurs through humour, particularly casteist
jokes that mock Dalit leaders, reservation policies, or Dr. Ambedkar himself. Derogatory

145 jokes on politicians from Dalit community,'*¢ and

depictions or memes on Dr. Ambedkar,
quota-wala punchlines circulate widely in both offline and online spaces.'*” While often

dismissed as harmless satire, these jokes function as tools of symbolic domination:
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delegitimising the oppressed-caste presence in public life and sustaining the myth of oppressor-

caste meritocracy. '

Sociologist Satish Deshpande incisively captures the contemporary dynamics of caste and
identity in public life. Reflecting on a widely circulated joke that contrasts ‘astronauts’ with
‘quota-walas’, he writes, ‘upper [oppressor]| caste identity is such that it can be completely
overwritten by modern professional identities of choice, whereas lower caste identity is so
indelibly engraved that it overwrites all other identities and renders them illegible, along with
the choices that they may represent’.'* Deshpande terms this ‘the central predicament of caste
today — its hypervisibility for the so-called lower castes and its invisibility for the so-called
upper castes’.!>" Caste becomes a permanent lens through which speech, competence, and

legitimacy are judged.

While social policing operates through ridicule, exclusion, and internalised control, the
suppression of free speech among oppressed communities also takes more overt and violent

forms.
B. Violence, Harassment, and Hate Speech

In India, caste-based violence has remained a persistent and deeply entrenched form of social
control.’>! This violence manifests in a variety of forms, ranging from threats and social
ostracism to brutal acts of physical violence, including caste-based hate crimes.!>?> Such
violence is not only an individual act of aggression but is often part of a broader social and
political strategy aimed at silencing dissent and maintaining caste hierarchies.!>® The very
threat of violence prevents marginalised individuals from speaking out or participating in

public discourse, as the repercussions of doing so are too severe.

As Narula notes, ‘[i]n India’s perennial struggle between the rule of law and the rule of caste,
violence is the trump card that ensures the rule of caste always wins out. Violence against Dalits

in India has reached epidemic proportions’.!> When individuals or communities from
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oppressed castes raise their voices against caste oppression or challenge the status quo, they
often face collective exclusion from social, economic, and political activities.!> The fear of
being ostracised, which can result in the loss of livelihood, social status, and even basic human
dignity, creates a chilling effect, where marginalised communities are deterred from advocating

for their rights, speaking in public, or even engaging in the political process.

Moreover, caste-based hate crimes, such as mob lynchings, rapes, hate speeches, and physical
assaults are often motivated by a desire to maintain caste purity. As Dutt noted, ‘This practice
of unconscious and unpunished [hate] speech occurring casually in unsuspecting familial
settings perhaps stands out in its greatest potential to damage, disrupt, cause a permanent mind
change and ingrain and invigorate social apartheid’.!>® Furthermore, hate speech also ‘impacts

a protected group’s ability to respond to the substantive ideas under debate, thereby placing a

serious barrier to their full participation in our democracy’.'>’

The daily atrocities inflicted upon Dalits are numerous and unrelenting. '*® Dalits are killed for

160 61

acts as simple as growing a moustache, '%° watching dances, '*° owning and riding a horse,'°! or

simply defying a social order that denies them their basic humanity. Falling in love with

163

someone from an oppressor-caste background,'¢> doing inter-caste marriages,'® or

participating in wedding processions'®* have led to murders. Even the smallest forms of

155 ibid 306.
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expression, such as setting a ringtone dedicated to Dr. Ambedkar become reasons for caste-
based murders.'® Other trivial acts, like riding a bullet bike or touching a water bottle or public

water tap, can also make them targets. %

Dalits are subjected to cruel and degrading practices, such as having their heads shaved in

168

public,'®” being forced to wear garlands made of shoes,'® or being made to eat human

169 170

excreta'®” or drink urine’’® as a means of humiliation. These forms of social cruelty are common

in many villages, where Dalits are made to carry shoes or endure other forms of degradation.

Even bureaucrats and police officers are not spared, with some requiring police protection to
take their wedding processions through areas dominated by casteist attitudes.!”! The office of
the Chief Justice of India itself became a target of caste prejudice when an elderly lawyer,
invoking his religion, attempted to hurl a shoe at Chief Justice B.R. Gavai (now retired), who

comes from the Dalit community, in open court.!”?
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These atrocities reveal that even the most basic expressions of free speech or individual agency
by Dalits are met with violent retaliation, while acts of defiance by oppressor-caste individuals
often go unnoticed or even celebrated. This underscores the deeply entrenched nature of caste-
based discrimination, where Dalits' fundamental rights to dignity and freedom are persistently

violated.

The culture of impunity that surrounds caste-based violence further exacerbates this
oppression.'”? Often, perpetrators of caste-related violence are not held accountable for their
actions, due to a variety of reasons.!’ Police and legal institutions may either turn a blind eye
to these crimes or actively protect the perpetrators, particularly when they belong to powerful
oppressor-caste groups.!” In one case, the police forcibly cremated the body of a Dalit
teenager, who had been gang-raped and murdered, despite her family's objections.!’® Dignity

was denied even in death.

The lack of accountability perpetuates a cycle of violence and fear, making it nearly impossible
for individuals from oppressed castes to seek justice or publicly speak out against their abuse.!”’
The failure of the justice system to provide redress for victims of caste-based violence sends a
message that their lives and voices are less valuable than those of the oppressor castes, further

marginalising their attempts to exercise their basic rights, including the right to free speech.

The contemporary caste order continues to manifest not only in physical spaces but also within
digital platforms and public institutions, where caste-based silencing operates in both explicit
and implicit ways.!”® These mechanisms restrict the freedom of expression of historically
marginalised communities through online hate speech, inadequate legal recognition,
algorithmic biases, and the differential legitimacy granted to caste-based protests.!” Emerging

research shows ‘extensive use of caste-based hate speech on Facebook, including derogatory
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references to caste-based occupations such as manual scavenging’.!8® Memes targeting Dalits,
Dr. Ambedkar, the Scheduled Castes and Tribes (SC/ST) Act, and affirmative action policies
are widely circulated among upper-caste groups.'8! These often include terms such as
‘Aarakshanjeevi’ (a person who survives on reservation), ‘Bheemta’ (a slur against
Ambedkarites), and traditional casteist slurs such as ‘Chamar’ and ‘Bhangi’.'®? In contrast,

oppressor castes call themselves Buddhijeevi (Intellectual).'??

Despite the commitments made by major platforms to curb hate speech, a study reveals that
only 3% to 5% of caste-hate content is taken down.!'®* This highlights a glaring gap in
enforcement and reflects a failure to account for the cultural specificity and systemic nature of
casteism. Algorithmic moderation often fails to recognise the nuanced ways in which caste is
expressed or weaponised. Although caste is increasingly being recognised as a protected
category, moderation practices still lack the sensitivity and specificity required for the Indian
socio-political context.!®> Thus, the persistence of casteist speech online mirrors the offline
social order, where historically dominant groups control the narrative and marginalise dissent.
The liberal legal framework that distinguishes between permissible and impermissible speech

remains inadequate to recognise the harms of casteist expression. '8
C. Expansive Criminal Laws, Narrow Protective Legislation

Having explored the role of social policing and violence in silencing oppressed voices, we now
turn to the legal frameworks that contribute to this systemic suppression. 87 In pursuance of the
constitutional abolition of untouchability and caste discrimination, several protective
legislations, such as the Protection of Civil Rights Act 1976 and the Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act 1989, were enacted. Ideally, it is expected that

there should be proper implementation of the protective legislation. However, it is seen that
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there is targeting of members from marginalised castes under various colonial-era or modern

laws. 88

General penal laws, which should serve to protect citizens from hate speech and caste-based
violence, often fail to deliver justice when it comes to oppression.'®® In some cases, the laws
themselves have been misused to curtail the freedom of expression of those who challenge the
caste system.!°® Anti-caste speeches and criticisms of casteist religious practices are sometimes
booked as hurting religious sentiments under the penal code, previously Section 153A, which
criminalises acts that promote disharmony or enmity between different groups.'! For instance,
criticisms of the Manusmriti, a socio-legal and religious code that was burnt by Dr. Ambedkar,
have led to criminal complaints.!®? Protesting against the statue of Manu'®? is treated as a
criminal offence.!® By using these laws to target anti-caste voices, the State reinforces the

status quo and prevents genuine social change from occurring.

Additional legal frameworks, such as anti-conversion laws, environmental and forest
regulations, and wildlife protection laws, can reinforce entrenched hierarchies. When Dalit,

Adivasi, or nomadic communities organise protests against land acquisition,'®> engage in
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forest-based livelihoods,'?°

or choose to convert to another religion as an act of self-
determination,'”’ their actions have sometimes been framed as criminal conduct. This
illustrates how the legal regime can operate as a tool of caste-based control, even when cloaked

in ostensibly neutral terms.

The structural silencing of oppressed communities also extends to the domain of protest. While
Article 19(1)(b) of the Indian Constitution guarantees the right to assemble and protest, Dalit-
led movements and expressions of dissent are often met with criminalisation and repression.'*®
Protests calling for justice in cases of caste-based atrocities have been treated as threats to
public order.'” In contrast, mobilisations led by oppressor-caste communities are more likely
to be legitimised and accommodated as ‘peaceful”’ within the mainstream of politics and the
media.?® In fact, such protests against affirmative action for backward classes carry casteist
slogans.?’! For instance, Uma Chakravarti recalls that during the anti-Mandal agitation at Delhi
University, oppressor-caste students vandalised public property and staged protests for media
attention.?? Despite claiming to oppose casteism, the protests featured blatantly casteist graffiti
and posters, including one depicting Dalit and OBC leaders with dog collars drinking blood
from a pierced map of India. Chakravarti notes, ‘Not a single person, not even the university
teachers backing the students’ movement from the sidelines, objected to the deeply offensive

casteism of the poster’.?% This discrepancy reveals a deeper caste bias in how the state and

civil society interpret dissent.??* As a result, the right to protest is not equally distributed.
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One of the key ways legal restrictions impact free speech is through the inadequate enforcement
of laws aimed at protecting Dalits and other marginalised communities from caste-based
violence and discrimination.?®> Faulty police investigations, complicity with the oppressors,
and indifference from the prosecution often result in cases not being registered or investigated
thoroughly, and perpetrators of caste-based violence frequently escape punishment.?’® The
tipping point came when the Supreme Court of India introduced ‘safeguards’ to the Prevention
of Atrocities Act, including mandatory preliminary inquiry and prior approval for arrests, on
the assumption that the Act was being misused.?’” This effectively diluted the Act’s deterrent
purpose by lending judicial legitimacy to the narrative of its alleged misuse. After protests, the
Supreme Court recalled its directions, terming them ‘discriminatory’.?”® The episode

underscored how courts may fail to appreciate the structural realities that necessitate such

protections in the first place.

Another aspect of the legal barriers to free speech is the narrow interpretation of protective
legislation. Courts may fail to interpret the law expansively enough to account for the social,
economic, and cultural forms of exclusion that marginalised communities face, partly because
of a formalist approach that prioritises textual fidelity over social context, and partly due to
negative perceptions created against the legislation.?” For instance, casteist abuse in ‘private’
spaces has been condoned.?'® As a result, when Dalits speak out against injustice or
discrimination, they may not find the legal protections they need, as the application of the law
is limited to more overt forms of caste violence. This leaves those who challenge the caste

system vulnerable, both legally and socially, in certain situations.

The legal process itself can become a barrier to free speech, as the delay in justice or failure to

prosecute caste violence leads to further alienation and disillusionment among marginalised

205 Sandhya Fuchs, The Fragile Life of the Atrocities Act: Seeking Justice Against Caste Crimes (Navayana 2024).
206 In Hariram Bhambhi v. Satyanarayan, (2021) 10 SCR 855, the Supreme Court itself noted: ‘[M]any
perpetrators of caste-based atrocities get away scot-free due to shoddy investigations and the negligence of
prosecuting advocates. This results in low conviction rates under the SC/ST Act giving rise to the erroneous
perception that cases registered under the Act are false and that it is being misused. On the contrary, the reality is
that many acquittals are a result of improper investigation and prosecution of crime, leading to insufficient
evidence. This is evident from the low percentage of cases attracting the application of the provisions of the Penal
Code relating to false complaints as compared to the rate of acquittals.’
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209 See, the chapter ‘When Judges Let Off Mass Killers” in Manoj Mitta, Caste Pride: Battles for Equality in Hindu
India (Context 2023).

210 <Casteist slurs made on mobile phone not an offence under SC/ST Act: HC’ (Times of India, 31 May 2020),
<https://timesofindia.indiatimes.com/india/casteist-slurs-made-on-mobile-phone-not-an-offence-under-sc/st-act-

hc/articleshow/76114703.cms> accessed 24 October 2025.

28


file:///C:/Users/rushilbatra/Library/Containers/net.whatsapp.WhatsApp/Data/tmp/documents/38B0F9AD-9B4E-449E-8A24-D6103424C673/%3c

Peer-Reviewed and Edited
Pending Pagination and Print Layout

groups.?!! In such a system, speaking out against caste injustice becomes an exercise fraught
with the risk of not only facing physical violence but also institutional neglect. The legal
process can be so slow and cumbersome that many marginalised individuals are discouraged
from pursuing justice or raising their voices against caste-based discrimination.?'? Legal
battles, which can take years, drain the resources of those already living on the margins of
society, making it less likely that they will pursue legal action.?'3 For individuals or
communities already facing social, economic, and political exclusion, the daunting legal

process becomes an additional barrier to the exercise of their right to free speech.

The combination of inadequate legal protection, misapplication of protective laws, and legal
barriers discourages many from speaking out or taking action against caste-based oppression.
As such, the lazy legal system becomes an integral part of the broader structural forces that

silence dissent and perpetuate the marginalisation of oppressed castes in India.
D. Epistemic Violence

While many silencing mechanisms, discussed earlier in this article, operate through direct
control and coercion, epistemic barriers work by denying oppressed communities the space to
narrate their own histories and truths.?!* These barriers manifest in the way knowledge is
produced, disseminated, and consumed in society, particularly through academia and the
media.?!> By controlling the narratives around caste, these institutions become instrumental in

maintaining caste-based inequalities and limiting the space for anti-caste discourse.

Critical race scholars have articulated that ‘polite and polished colleagues’ from oppressor

groups are also responsible for creating narratives against marginalised communities.?'® Words

211 Javed Igbal Wani and L David Lal, ‘Dearer Caste and Cheaper Lives: The SC and ST (Prevention of Atrocities)
Act and the Double Violence of Law in India’ (2024) 18 History and Sociology of South Asia 198.
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like ‘merit, rigor, standards, qualifications, and excellence’ have been developed to target the
inclusion of marginalised communities in educational campuses.?!” The ‘language of freedom
struggles’ has been appropriated by ‘those who are resisting change’.?'® They further state,
‘Words like intolerant, silencing, McCarthyism, censors, and orthodoxy are used to portray
women and people of colour as oppressors and to pretend the powerful have become

powerless’.! If institutions such as academia ‘erode’ or become complicit in oppression, the

scope and meaning of free speech can also ‘shrink’.?%°

In Indian academia, epistemic barriers are deeply embedded in the structures of knowledge

production.??!

The scholarship has been dominated by oppressor-caste scholars and
intellectuals who have shaped the discourse around caste in ways that reflect and reinforce their
own social positions.??> The exclusion of anti-caste perspectives from mainstream academic
frameworks has led to the perpetuation of caste-based stereotypes and biases.??* In many Indian
universities, the curriculum and the narratives promoted in social sciences, literature, and

history often overlook the lived experiences of marginalised castes or portray them in a

patronising or condescending light.?**

The marginalisation of Dalit-Bahujan voices in academia is further compounded by the limited
representation of lower-caste scholars in higher education and academic institutions.??> This
lack of representation in both the teaching faculty and the research community leads to a dearth
of critical scholarship on caste from the perspective of those directly affected by it.??¢ Dalit

scholars and activists who attempt to challenge caste-based norms within academia often face
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Northwestern University Law Review 647, 710.
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resistance, exclusion, or even professional ostracism.??” Their research might be labelled as

‘scholactivist’,??® dismissed as irrelevant, or attacked as politically motivated.

At present, the equality agenda is frequently viewed as a separate, niche concern rather than a
shared responsibility that should permeate all aspects of an institution.??* On many campuses,
equality issues are relegated to the margins, often treated as the domain of a few faculty
members or staff who are seen as advocates for marginalised groups.?*® At the same time,
equality issues are often co-opted by experts (belonging to dominant groups/castes), who tend
to treat themselves as the ultimate authority on discrimination and equity.??! These insiders,
despite often having little lived experience or exposure to the issues they address, adopt the
role of saviours or so-called neutral mediators, presenting themselves as the ones with the

answers to complex social inequalities.

Shankar targets this phenomenon of ‘saviourism’ by highlighting its connection with the
complicity of the oppressor castes in maintaining social inequalities.?3> He critiques the

dominance of savarna ‘brown saviors’ in academia, who obscure their caste privilege by

227 Anurag Kumar (n 221).
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high-quality outcomes. But they should not be thought of as a straitjacket for research that passes the normative
test of full academic integrity. Academic freedom entails that scholarly outputs must be assessed for the
substantive contributions they make. Workshop conveners and journal editors exercise significant power as
academic gatekeepers. Their decisions should not be seen as the standard for research contributions or academic
integrity by other academics who may or may not subject themselves to their authority.” See Martin Scheinin,
“Activism’ Is Not the Problem: A Response to Tarun Khaitan’ (VerfBlog, 24 August 2022)
<https://verfassungsblog.de/activism-is-not-the-problem/> accessed 26 October 2025.
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Mary Law Review 211, 263-64.
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adopting postcolonial or cosmopolitan identities.>** He observes that savarna (oppressor caste)
scholars frequently neglect critical engagement with their own caste locations, choosing instead
to focus on Dalit experiences in ways that obscure savarna complicity in sustaining caste
hierarchies.?** As he notes, ‘Complicity makes us [as savarnas] sweat because it forces us to
acknowledge that the capital we’ve accrued has come at the expense of others’.?33 ‘Complicity
requires’, Shankar notes, that savarna scholars cast aside the ‘conceit of innocence’ which often
accompanies their academic positioning, and, even more uncomfortably, it demands that they
‘tell the story in a way that reveals’ their own role in sustaining caste hierarchies and their
‘potential culpability’ within structures of oppression they claim to critique.?*®* However, such
introspection is often avoided to preserve material capital, thereby reproducing caste
supremacy under the guise of scholarly ‘reflexivity’.>3” This not only distances equality work
from the heart of the academic and professional institutions, but also marginalises the voices

238

of those most affected by inequality.~® Therefore, the question is no longer whether the

2239

‘subaltern’?%? can speak, but whether others are willing to listen.?*°

Furthermore, oppressor caste academicians have appropriated research and funding on social

241 Such funds are frequently appropriated to position dominant-caste

justice projects.
individuals as experts on the very issues that directly affect oppressed groups. For instance, the
Government of India awarded a grant to Columbia University to establish a Chair in
Constitutional Law in the name of Dr. Ambedkar.?*> However, no scholar from a marginalised

community has ever been appointed to this Chair. While the Chair and its associated funding
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are used to organise conferences and lectures, there is little to no active inclusion or

representation of scholars from oppressed communities in India.

In many academic institutions, the exclusionary and discriminatory environment created by
dominant caste groups has been so oppressive, and the institutional support so absent, that it

has tragically pushed some students from marginalised communities to take their own lives.?*?

This exclusionary academic structure has led to a scenario described by Gopal Guru as
‘theoretical Brahmins and empirical Shudras’,?** where oppressor-caste scholars construct
theories about oppressed caste experiences, without granting the latter the agency to represent
or theorise their own realities. This denial of agency, both in expressing oneself and in shaping
one’s own scholarship, violates the actual right to free speech and undermines the ethical
integrity of academic discourse. The marginalisation of oppressed castes in Indian academia,
whether within the country or abroad, reflects a deep-seated resistance to epistemic justice and

continues to silence voices that have long been denied their rightful place in knowledge

production.?*

In addition to academia, the media plays a similarly critical role in reinforcing caste hierarchies
by shaping public perceptions and discourse. Freedom of the press and media is part of the
larger right to free speech.?*® However, mainstream media outlets, controlled largely by
oppressor-caste elites and comprising mostly of them, have historically marginalised issues
related to caste and presented them in a way that minimises the significance of caste-based
oppression.?*” News stories that focus on caste violence, discrimination, or atrocities are often

underreported or sensationalised in ways that distort the reality of these issues.?*® When caste-
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related issues are covered, they are frequently framed as isolated incidents rather than part of a

larger systemic problem rooted in centuries of social, political, and economic exclusion.?*

The representation of caste in the media is also shaped by deep-seated stereotypes and biases.?>

Oppressed-caste individuals and communities are often depicted in ways that perpetuate
negative stereotypes.?>! Acts of atrocities are misreported by media or are dismissed even
before the court verdict.?>> In many cases, media portrayals of Dalit activism are framed
negatively, with Dalit protests or movements being depicted as disruptive.?>* In exercise of

their freedom of the press, journalists have ridiculed Dalit>>* and OBC politicians?>

openly. A
television journalist, in his show, made derogatory remarks on an elected Chief Minister from
the Scheduled Tribe community.?>¢ Celebrities casually use the term ‘bhangi’.>3” This hostile
portrayal diminishes the legitimacy of the oppressed community, but also creates an
atmosphere where it becomes difficult for them to openly challenge the caste system without

facing media backlash or public vilification.

The narratives created by the media are often aligned with the interests of the oppressor-caste

elite, ensuring that issues affecting oppressed-caste communities remain on the periphery of
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national discourse. For this reason, India’s press culture has been termed as ‘restrictive’.?>® In

their analysis of how Hindi media covered the murder and rape of a ‘lower caste’ woman in
rural India, Paul and Palmer found how the sociological realities of casteism and patriarchy
merged with self-censorship to enable media cover up of the rape case.?>° They argue that ‘a
combination of structural, ideological, and historical conditions has limited the growth of press

freedom in India’.26°

The lack of representation in media outlets means that the concerns, struggles, and demands of
marginalised communities are rarely given the attention they deserve. The dominance of
oppressor-caste voices in the media further marginalises the perspectives of Dalits and other
marginalised groups. Consequently, Dalit voices remain unheard, their criticisms dismissed,
and their activism ignored, reinforcing the epistemic barriers that prevent these communities

from fully exercising their right to free speech.

The intersection of caste and media representation becomes even more pronounced in the
digital age. While the internet has provided marginalised groups with new platforms to speak
out and organise, it has also introduced new challenges. The anonymity of the internet can lead
to the amplification of caste-based hate speech, with Dalits and other marginalised groups
facing online harassment and abuse for speaking out against caste oppression.®! Narayan notes
that the ‘political assertion of Dalits has resulted in a backlash from the privileged jati groups,
which has extended to social media where Dalits have carved a space to talk about their

discrimination and for assertion of their rights’.26?

Despite the potential of digital platforms to democratise discourse, the pervasive caste-based
prejudice that exists in offline spaces continues to shape online interactions, limiting the full

potential of these platforms for marginalised communities.?®* Therefore, the exercise of free
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speech ‘will depend on the design of the technological infrastructure that supports the system

of free expression and secures widespread democratic participation’.2%4

To overcome these epistemic barriers, it is essential to create spaces within academia and the
media where the voices of marginalised castes are included. It also involves creating
opportunities for marginalised scholars to participate in the intellectual discourse on caste and
social justice. In the media, it is crucial to give more visibility to Dalit voices, issues and
perspectives, ensuring that caste-based violence and discrimination are accurately and
comprehensively reported. Acknowledging the role of caste in shaping both academic
knowledge and media narratives is the first step in dismantling the epistemic barriers that

continue to stifle free speech for marginalised communities.?%

The epistemic barriers that persist in academia and the media are central to understanding why
caste-based oppression continues to be reinforced, and why the voices of marginalised
communities remain excluded. These institutions do not merely reflect public opinion. They
shape it. To fulfil the constitutional promise of free speech for all, India must confront and

dismantle these epistemic inequalities.

V. CONCLUSION

This article highlights the limitations of the existing free speech framework in adequately
recognising the concerns of marginalised communities. By focusing on caste, this article has
developed a framework that demonstrates how free speech is not a binary interaction between
the State and the citizen, but rather a socially embedded phenomenon shaped by deeply
entrenched power hierarchies. What appears as a universal right in formal legal terms often
functions unequally in practice, depending on the speaker's caste, class, gender, religion, or
sexuality. In this sense, free speech must be understood not simply as a matter of constitutional

text, but as one mediated by institutional norms, public discourse, and social prejudice.

The framework offered here, developed through an analysis of caste, can be extended to
understand the expressive exclusions faced by other marginalised groups such as women,

religious minorities, sexual minorities, and persons with disabilities.?®® In each of these
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contexts, what is said, who says it, and how it is received, are governed by unequal access to
platforms, legitimacy, and protection. This reveals that freedom of expression is not merely an

individual liberty, but a site of contestation shaped by systemic inequalities.

The Indian judiciary has, in certain decisions, articulated an expansive vision of free speech.
For instance, it has held that ‘the creative freedom of the filmmaker’ under Article 19(1)(a)
‘could not include the freedom to lampoon, stereotype, misrepresent or disparage those already
marginalised’.?®” Privacy, as an aspect of free speech and expression, ‘recognises the ability of
the individual to control vital aspects of his or her life’. 2% Importantly, it has also been held
that, ‘[n]otions of social morality are inherently subjective and the criminal law cannot be used
as a means to unduly interfere with the domain of personal autonomy. Morality and criminality

are not co-extensive’. 269

Yet these progressive articulations stand in tension with judicial pronouncements that reinforce
majoritarian sentiment or caste-based hierarchies. Critiques of Manusmriti have been construed
as hurting religious sentiments, leading to criminal prosecution under Sections 295A and 153A
IPC.2"" In another context, the Supreme Court had dismissed the rights of sexual minorities as
belonging to a ‘minuscule minority’.?”! Similarly, Scheduled Tribes have been described in
degrading terms, including as a ‘human zoo’ or as living ‘primitive culture’.?’? At the same

time, the Court continues to dilute the effect of the anti-atrocities law on caste.?”?

Such contradictions illustrate the selective deployment of constitutional protections: while
certain forms of speech, often emanating from dominant caste or class locations, are granted
full legal protection, dissent from the margins is either silenced, criminalised, or delegitimised.
The judiciary must recognise that the right to free speech cannot be divorced from questions of

power, status, and access.?’*
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To fulfil the constitutional promise of equality, dignity, and fraternity, Indian free speech
jurisprudence must adopt a substantive equality approach.?”> This requires the law to actively
dismantle the structural, discursive, and institutional barriers that inhibit the voices of the
marginalised. As Dawood notes, ‘democracies should seek to incorporate both the libertarian
and the egalitarian approaches within constitutional law’.?’¢ Only then can free speech become

an inclusive constitutional value, rather than a privilege of the powerful.

I therefore argue that the commonly accepted exceptions to free speech, such as public order,
decency, morality, defamation, and incitement, must not be treated as abstract or neutral
categories. In practice, these concepts serve as socially mediated determinants that define the
actual scope of free speech. Prevailing power structures shape their interpretation and
enforcement, and they often reflect the sensitivities and norms of dominant social groups.
Terms like ‘public order’ and ‘morality’ are not fixed legal standards but contested and
historically contingent constructs, frequently invoked to suppress dissent from marginalised
communities. Courts must therefore interpret these ‘restrictions’ with conscious awareness of
social hierarchies, particularly caste, and ensure that they are not weaponised to silence the

very voices that constitutional protections are meant to uplift.

Without addressing the social context and structural asymmetries that shape the conditions of
expression, Indian constitutional law remains ill-equipped to confront the full scope and harm
of casteist speech. To make freedom of expression substantively inclusive and democratically
relevant, it is essential to interrogate how caste hierarchies determine whose voices are
amplified, whose are ignored, and whose are criminalised. The legal system must move beyond
formal guarantees and recognise the structural barriers that undermine equal access to the

constitutional promise of free speech.
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