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On January 30, 2026, the Supreme Court's decision in Dr. Jaya Thakur v. Government of India & 

Ors. transformed menstrual health from a socio-economic aspiration into a justiciable fundamental right 

under the Constitution of India. By holding that dignified menstrual health constitutes an integral facet 

of Article 21 (right to life and personal liberty) of the Constitution of India, the Court operationalised 

treaty commitments that international human rights law acknowledges but rarely enforces. 

Since Maneka Gandhi v. Union of India (1978), this article has expanded beyond mere physical existence 

to encompass dignity, privacy, health, and livelihood.  

 

The judgment extends this jurisprudence by reading menstrual health as essential to both life with 

dignity under Article 21 and the right to free compulsory education for children aged six to fourteen 

under Article 21A, introduced through the 86th Constitutional Amendment in 2002. The Court mandates 

free sanitary napkins, gender-segregated toilets, and menstrual hygiene management corners with a 

three-month deadline. Yet ten states and eight union territories did not file compliance affidavits even 

after three years, revealing a gap between normative commitment and material realisation. 

 

Treaty Operationalisation through Constitutional Architecture 

The Court's doctrinal contribution lies in transforming vague treaty language into enforceable obligations 

through constitutional incorporation. Building on Vishaka v. State of Rajasthan (1997), which held that 

international conventions ratified by India but not incorporated into domestic legislation can enlarge 

fundamental rights through Article 51(c), the judgment reads treaty obligations as immediately 

justiciable. This article directs the State to foster respect for international law and treaty obligations, 

providing constitutional grounding for treaty incorporation in the absence of legislative action.  

 

However, the underlying treaty provisions provide limited operational guidance. Convention on the 

Elimination of All Forms of Discrimination against Women (CEDAW) Committee’s General 

Recommendation No. 24 identifies menstrual cycles as biological factors requiring attention without 

specifying infrastructure standards. International Covenant on Economic, Social and Cultural Rights 

(ICESCR) Committee’s General Comment No. 22 on sexual and reproductive health mentions eliminating 

menstrual misconceptions but stops short of mandating concrete interventions. The Court addressed this 

implementation gap by fusing CEDAW Article 10(h) on access to educational information ensuring health 

and well-being, ICESCR Article 12 on the right to health, and Article 28 of the Convention on the Rights of 

the Child(CRC) on measures to reduce school drop-out rates, translating these general commitments into 

specific constitutional requirements under Articles 21 and 21A. 

 

The judgment's rejection of the progressive realisation doctrine, however, collapses a foundational 

tension in the enforcement of socio-economic rights. ICESCR Article 2(1) requires states to achieve 

progressive realisation of rights to the maximum of available resources, acknowledging that full 

realisation cannot occur immediately in resource-constrained contexts. Yet ICESCR Committee’s General 

Comment No. 3 introduces the minimum core obligations doctrine, holding that regardless of resource 

constraints, states bear immediate obligations to ensure minimum essential levels of each right, 

particularly for vulnerable groups. This creates competing pressures: states invoking resource 
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limitations as perpetual justification for inaction versus rights-holders demanding immediate protection 

of core content.  

The three-month compliance deadline forecloses the progressive realisation defence without an 

empirical assessment of the state's capacity to procure napkins, construct toilets, and train teachers 

across approximately 1.5 million schools. This mandated immediacy ignores documented 

constraints: 25.5% of schools comply with the existing norms enunciated under Section 19 of the Right 

of Children to Free and Compulsory Education Act, 2009, enacted to operationalize Article 
21A'sguarantee of free and compulsory education. These norms include pupil-teacher ratio, separate 

toilets, drinking water, playground, and library.           Teacher vacancies approach one million, 

and ₹6,730 crore in funds under Samagra Shiksha (the government's flagship school education 

scheme)      remain unspent in state accounts. Under such conditions, minimum core obligations risk 

becoming aspirational ceilings rather than enforceable floors. Judicial enforcement of socio-economic 

rights requires institutionally sensitive remedies that account for administrative capacity, rather than a 

categorical rejection of resource arguments. 

 

Comparative Constitutional Borrowing without Contextual Translation 

The judgment's rejection of progressive realization rests partly on comparative constitutional precedent 

but raises contextual concerns. The reliance on Governing Body of Juma Musjid Primary School v. Essay 

(2011) demonstrates the transnational migration of constitutional ideas without sufficient attention to 

structural differences. The South African Constitutional Court distinguished basic education 

under Section 29(1)(a) from progressively realizable rights like housing (Section 26) and health care 

(Section 27) under the Constitution of the Republic of South Africa, through a three-part framework: 

basic education is foundational to exercising other rights, delay perpetuates historical disadvantage 

rooted in apartheid-era exclusion, and minimum provision including qualified teachers and adequate 

facilities is clearly identifiable without complex resource allocation trade-offs. This framework resonated 

because menstrual infrastructure satisfies all three prongs.  

 

However, the comparative borrowing obscures critical institutional differences. South Africa's 

Constitution explicitly renders socio-economic rights justiciable under Sections 26 through 29, with 

progressive realization clauses built into Sections 26(2) and 27(2) themselves. The Constitutional Court 

developed the doctrine of reasonableness review in Government of the Republic of South Africa v 

Grootboom (2000) and Minister of Health v Treatment Action Campaign (2002), precisely to balance 

immediate obligations against resource constraints, asking whether government programs are 

comprehensive, coherent, coordinated, and responsive to desperate need. This transformative 

constitutionalism framework operates within an explicit architecture of positive obligations.  

 

In contrast, India's Constitution relegated socio-economic rights to non-justiciable Directive Principles 

under Part IV, with Article 21A serving as a narrow exception enacted by constitutional amendment. 

Constitutional migration succeeds only when receiving courts attend to these institutional preconditions 

and determine whether transplanted doctrines remain workable. 

 

Similarly, invoking D.H. and Others v. Czech Republic (2007) for the analysis of indirect discrimination 

under Article 14 of the European Convention on Human Rights, the judgment dispenses with the 

proportionality stage that makes the framework functional. The D.H. framework requires establishing 

that facially neutral policies produce a disproportionate prejudicial impact on protected groups, shifting 

the burden to states to demonstrate objective justification through a proportionality analysis that weighs 

legitimate aims against the means employed. The judgment correctly identifies that schools providing 
identical facilities without menstrual accommodation disproportionately burden menstruating students 

by creating attendance barriers that non-menstruating students do not face.  
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However, by presuming resource constraints cannot constitute objective justification without empirical 

examination of fiscal capacity, the judgment forecloses legitimate arguments about sequencing 

implementation or phasing infrastructure development, potentially undermining the nuanced equality 

jurisprudence it purports to advance. 

 

Implementation Deficits and Federal Obstruction  

The judgment establishes comprehensive accountability mechanisms but presumes administrative 

capacity that demonstrably does not exist. Non-response from ten states and eight union territories 

reveals that federalism can act as a potential obstacle when states view central directives as unfunded 

mandates. District Education Officers typically oversee hundreds of schools with skeletal staff, making 

the directive for annual inspections with mandatory student surveys administratively implausible. 

Likewise, the RTE Act implementation suffers from yawning gaps between legislative intent and 

bureaucratic capacity. Even compliant states reveal implementation pathologies. Assam installs vending 

machines but lacks maintenance protocols; Bihar distributes napkins without disposal infrastructure; 

Arunachal Pradesh abandoned product provision for cash transfers. 

 

The de-recognition threat operates asymmetrically, potentially accelerating inequality if private schools 

in underserved areas close rather than comply. Education is listed under Entry 25 of the Concurrent 

List in the Constitution of India, permitting both Union and state legislation. The judgment's detailed 

prescriptions on napkin specifications, toilet design, and curricula content effectively create legislative 

obligations without parliamentary deliberation, venturing into policy domains traditionally reserved for 

educational authorities and potentially constraining legitimate state autonomy to calibrate 

implementation based on local conditions. 

 

Disability and Menstruation: Translating Intersectional Rights into Design Standards 

Beyond structural implementation challenges, the judgment offers a sophisticated intersectional 

framework that moves disability accommodation from rhetorical gesture to concrete legal compliance. 

Rather than merely acknowledging disability in aspirational terms, the Court translates intersectional 

analysis into enforceable infrastructure specifications, recognizing that menstruating students with 

disabilities face distinct barriers that generic accommodations fail to address. The disability analysis 

demonstrates how compounded marginalization translates into specific design requirements: accessible 

disposal units at wheelchair heights, wider stalls, and tactile indicators address the reality that 

menstruating girls with disabilities face barriers that neither boys with disabilities nor girls without 

disabilities encounter independently.  

 

This operationalizes Article 9 of the Convention on the Rights of Persons with Disabilities, transforming 

abstract accessibility standards into enforceable specifications. Yet this normative sophistication 

intensifies the implementation paradox examined throughout this analysis. The same states that are 

unable to provide basic menstrual facilities or accessible toilets must now integrate both requirements 

simultaneously, requiring intersectional design expertise and procurement specifications that exceed 

existing administrative capacity. 

 

Conclusion 

Unlike the UN Human Rights Council’s Resolution 47/4 (2021), which recognized menstrual health as a 

human rights issue, and Scotland's Period Products Act 2021, which mandates free products, India's 

judgment is structurally more ambitious.  It integrates products, facilities, awareness, and enforcement 

within an intersectional framework that recognizes how exclusion compounds across identity categories. 
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Each accommodation addresses how facilities designed for non-disabled students create layered 

disadvantage when disability intersects with gender. However, this normative sophistication assumes 

institutional mechanisms that may not exist. As the implementation deficits discussed earlier 

demonstrate, translating intersectional design standards into administrative practice remains contingent 

on state capacity and political commitment that the judgment cannot directly command. 

 

The three-month deadline colliding with eighteen non-compliant jurisdictions exposes a structural 

paradox: socio-economic rights require immediate justiciability to avoid perpetual deferral, yet 

immediate enforcement presumes administrative infrastructure that federalism and resource 

constraints render unavailable. The judgment's analytical value lies not in resolving this tension but in 

crystallizing it. Courts can constitutionalize treaty obligations through interpretive fusion, but 

enforcement depends on political will and bureaucratic capacity beyond judicial command. This makes 

the decision less a blueprint for implementation than a diagnostic instrument - revealing where minimum 

core doctrine confronts the operational limits of judicial constitutionalism in resource-constrained 

federal systems, and whether substantive equality can survive translation from normative commitment 

to administrative practice. 

 


