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In February 2024, the Supreme Court of India unanimously struck down 
the Electoral Bonds Scheme—a mechanism through which corporations 
could make anonymous donations to political parties—holding that 
anonymous donations to political parties violated the right to 
information. The Court ordered the disclosure of the hitherto anonymous 
data of contributions.[1] Chief Justice DY Chandrachud’s opinion 
engaged with the problem of corporate influence on democratic politics, 
drawing on evidence of campaign finance, political inequality and quid 

pro quo dynamics, and even making references to the US Supreme Court’s 
decision in Citizens United,[2] but it ultimately channeled this analysis 
through the doctrinal frame of right to information rather than 
developing an independent structural conception of democracy. 
 
The result was a self-limiting judgement: it vindicated a procedural right 
to know and it struck down the scheme and ordered retroactive 
disclosure, but it did not address the democratic validity of election 
conducted under the scheme, or the structural advantage conferred on 
the incumbent party by the information asymmetry which the scheme 
created.[3] The gap, in other words, was not between a thin diagnosis 
and a thin remedy, but between a richly substantive democratic theory 
embedded in the reasoning and the institutional consequences the 
Court was willing to draw from it. This ruling represents a significant 
development in constitutional adjudication, as, on the one hand, it 
represents a limitation of what a court can accomplish within existing 
frameworks of democracy, and on the other, it illustrates the risks of not 
developing a thicker conception of democracy and the remedies for 
breaching it.[4] 
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This gap between a judicial diagnosis and democratic outcome is not 
unique to India. It is, as the contributions to this blog series suggest, a 
structural feature of how constitutional courts engage with democracy. 
Whilst they can identify procedural minimum standards, they remain 
conceptually underprepared for deeper work of constraining the 
structural conditions through which democratic self-government is 
eroded. 

The study of constitutional courts has long been examined primarily 
through a doctrinal lens, while legal doctrine has remained somewhat 
resistant to substantive engagement with democratic theory. The double 

institutional insularity has arguably produced a diminished account of 
constitutional adjudication—one which reduces the concept of 
democracy to majority rule or electoral competition, and leaves courts 
conceptually ill-equipped to address the structural conditions under 
which democratic self-government is undermined. The Electoral Bonds 
Scheme judgment is symptomatic rather than exceptional. As the 
contributions to this series demonstrate, this conceptual under-
preparedness is not a failure of any specific court. Rather, it is a structural 
feature of how constitutional adjudication has been theorized[5] and 
practiced globally—a product, we argue, of constitutional judges’ 
hesitation to engage with democratic theory seriously. Whether rare 
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attempts at such engagement[6] can reach constitutional practitioners 
before autocratization gets too far remains uncertain as well. This 
uncertainty amplifies the urgency of broader alliances in the study and 
practice of constitutional courts. 
 
This editorial post reflects on the contributions to the blog series. 
Together, the contributions offer empirical and granular insights into how 
constitutional courts engage with democracy—not merely as an abstract 
concept, but as a contested terrain of conceptions—deploying these 
insights as a springboard for understanding the contemporary state of 
democracy. A series of exploratory contributions from across several 
continents, including constitutional courts operating in Western Europe 
and North America, former state socialist regimes, and the ‘Global South’ 
enables a preliminary comparative mapping. We posit that 
constitutional courts have not been able to escape the shadow of the 
dominant scholarly discourses that pit them against democracy and 
encourage judges to conceptualize their roles as external to, rather than 
constitutive of, democratic governance. In other words, constitutional 
courts remain largely captive to a scholarly hegemony which paints 
them as inherently counter-majoritarian, and by extension, trains judges 
to understand themselves as operating outside of, rather than within the 
democratic system. 

We then note that recently the hegemonic scholarship is beginning to be 
disrupted, but it is unlikely to yield significant shifts in the short run, not 
least because judiciaries rarely embrace major ideational 
change.[7] One promising avenue of breaking out of the cage of 
reductionist reading of democracy that collapses democracy into 
electoral competition or unrestrained majority rule alone, is the struggle 
against oligarchy and corruption corroding democratic institutions. Here, 
constitutional courts can play a pivotal role due to the tendency of 
oligarchic and corrupt elites to violate or at least try to evade the law. 
 
We conclude by calling for building stronger alliances between two fields 
which have been developed in relative isolation—constitutional studies 
and democracy studies—to help amplify the reach of meanings of 
democracy beyond elections and sheer majoritarianism to constitutional 
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practitioners, and place constitutional courts more integrally within the 
purview of diverse research agendas concerned with democracy. 

The focus on elections, rarely beyond – even in “transformative” jurisdictions 

 
If the legislature got it “right” all the time, the constitutional courts would 
seldom be required. However, as we have witnessed, that has not been 
the case. Constitutional courts are routinely endowed with a heavy 
portfolio of tasks—something that has only gotten heavier over 
time.[8] Although initially envisioned as focusing on the supervision of 
governing power, rather than defending individual rights,[9] their 
competences have commonly expanded after the catastrophes of the 
Second World War, which brought rights violations to the forefront of 
visibility.[10] 
 
The increased awareness of the harm that unaccountable executive 
power can do has elevated constitutional courts to the status of a—
sometimes the last—institutional resort for the protection of fundamental 
rights, for safeguarding the rule of law against attempts at concentration 
of arbitrary power and for coming to terms with the authoritarian past of 
the society. Their significance extends to questions of regional and global 
integration due to their authoritative position in interpreting the 
relationship between domestic constitutional law and international law 
or regional human rights frameworks. 

Yet, most of these roles—which are evaluated in diverse ways depending 
on the interpreters’ conceptual and normative preferences and their 
exposure to operational nuances of specific constitutional courts—are 
rarely explicitly connected to democracy. Constitutional court action tends 
to be invoked in relation to the rule of law and human rights, the other two 
values sometimes referred to as a ‘holy trinity’ with a European 
subtext.[11] 
 
Connections to democracy, when they do arise, tend to appear in two 
ways. The first is the constitutional court’s role in contributing to legal 
guarantees of free and fair elections that even reductionist conceptions 
of democracy cannot dispense with.[12] Here, constitutional courts may 
plausibly be situated within the democratic ecosystem, for example, to 

https://trafo.hypotheses.org/64888#sdfootnote8sym
https://trafo.hypotheses.org/64888#sdfootnote9sym
https://trafo.hypotheses.org/64888#sdfootnote10sym
https://trafo.hypotheses.org/64888#sdfootnote11sym
https://trafo.hypotheses.org/64888#sdfootnote12sym


safeguard majority will, articulated through elections. This role is not 
insignificant: elections remain a pivotal moment of public 
mobilization.[13] Ensuring that they fruitfully channel majority will is a 
meaningful, if circumscribed, contribution of the constitutional courts.[14] 
The second is the opposite: the presentation of constitutional courts 
as counter-majoritarian and henceantidemocratic (or at  
least, undemocratic).[15] According to this narrative, constitutional courts 
are important, maybe even in the broader democratic ecosystem, but on 
their own they are not democratic, because their judges do not enjoy the 
legitimacy granted by regular popular vote in (free and fair) elections. 
The counter-majoritarian narrative gives rise to extensive debates on 
whether and when judicial ‘intervention’—a framing that already 
prejudges the court as an intruder into an otherwise self-sufficient 
democratic process—is legitimate in the sense of not overly undermining 
the ‘will of the people’,[16] which itself is a contested fiction that papers 
over deep disagreements about whose will counts, how it is aggregated, 
and whether majority preference alone exhausts the normative content 
of democratic legitimacy. The Indian Electoral Bonds case discussed 
above illustrates this tension with particular clarity.[17] The Supreme 
Court answered the narrower questions of accountability, but refused to 
clearly address the implication which it would have had on the 
democracy. 
 
In the late 2010s to early 2020s, the references to democracy in the 
context of constitutional adjudication have been cautiously extended to 
encompass constitutional courts’ role in the ‘democratic minimum 
core’,[18] which still retains the primacy of elections but adds basic 
requirements needed to prevent the total concentration of power in a 
single institution and thereby to uphold independent guarantees of 
human rights “with teeth”.[19] Several mutually compatible explanations 
for this shift arise. One is the global wave of autocratization, which has 
increasingly placed constitutional courts between a rock and a hard 
place, that is, between accommodation and resistance.[20] Faced with 
this dilemma, courts either accommodated autocratizing elites—and in 
doing so were gradually captured—or resisted, at institutional risk but 
without abdicating their constitutional mandates. Instances of judicial 
resistance build on slightly more robust conceptions of democracy.[21] 
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Another explanation is the growing dissatisfaction with the reductionist 
reading of democracy. It has been around in conventional parlance, but 
appears to be failing to deliver,[22] especially if it is supposed to deliver 
not only material wealth, but also trust, physical and mental health, 
community or sustainability.[23] Without subjective prospects for an 
optimistic future,[24] quantitative indicators of humanity as a whole 
doing better than ever before hold little purchase. It is precisely here that 
constitutional courts become relevant—not as technocratic guardians of 
procedure, but as institutions capable of giving legal form to the 
collective demand that democracy should deliver something beyond the 
ballot box. When peoples experience democracy as failing to address 
inequality, precarity or ecological collapse, the question of what courts 
can and cannot do with the concept of democracy becomes urgent in a 
way that purely electoral conceptions cannot capture. 
 
A court engaging with a thicker understanding of democracy, such as in 
the Electoral Bonds case, might have asked whether a scheme enabling 
anonymous corporate money to flow in governing parties structurally 
compromises the conditions of political competition. If so, were the 
elections held during the tenure of electoral bonds “democratic”? If not, 
then what is stopping the court from setting the election results aside? 
Now, if the orientation towards sheer majority rule does not cut it, perhaps 
democracy needs to be linked explicitly to outcomes, or at least to higher 
standards than free and fair elections alone are able to offer. Both 
scholars and institutions responsive to such sentiments—including 
constitutional courts—might become more open to broader readings of 
democracy as a result. 

A third explanation for the extension of constitutional courts’ democratic 
role stems from the globalization of ideas. Scholarship and local public 
discourses—which by themselves can shape the public understanding of 
central concepts and institutions[25]—are increasingly available to 
global audiences, thanks to digitalization and the rapid improvement of 
automated translation. This can yield recognition, previously more 
difficult to reach, of similar constitutional challenges faced by 
geographically and, at least in some respects, isolated 
communities.[26] No longer is it unimaginable that a constitutional court 
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in a small country has something instructive to offer to the practice of 
another, continents away.[27] 
 
These previously “hidden”[28] jurisdictions necessitate conceptual 
innovation in so far as they had engaged in it autochthonously, 
addressing local challenges with the use of ideas and concepts 
developed in that environment. Here, democracy need not be read in 
reductionist terms, and instead more expansive associations may 
emerge, such as inherently linking democracy to development and 
derive implications for (the legal enforcement of) public welfare 
commitments from this connection.[29] 
 
Yet this scholarly broadening towards a ‘democratic minimum core’ is 
not—at least based on tentative evidence from this blog series—
translated into constitutional court reasoning about democracy, which 
remains restrictively focused on elections, public representation and 
majority will articulation. In short, there is a gap between scholarly and 
adjudicatory innovation, not least because scholars and judges raising 
this innovation are rarely the same.[30] This gap fuels the “race to the 
bottom”—the entrenchment of reductionist conceptions of democracy 
particularly when (partisan or scholarly) pushback appears in response 
to an attempt to broaden them. 
 
The first sprouts of a shift–constitutional courts as challengers of oligarchy and 

corruption 

 
The series hints at a shift in the hegemonic debate that may become 
increasingly pronounced globally amidst the rise of concerns about 
democracy being eroded by excessive concentrations of wealth and 
power,[31] and not necessarily via lawful means. Actors presenting 
themselves as private—such as companies doing business with natural 
resources, social media companies or large retail companies—are 
amassing disproportionate influence, aided by the deliberate cultivation 
of unaccountability and convergence of personal interests of wealth by 
some authoritarian partisan politicians.[32] In this environment, 
democracy is a ‘struggle’ where democratic actors need ‘all hands on 
deck’, including the tools of ‘constitutionalism, competition, universalism 
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[…], antimonopoly, countervailing power and systemic redistribution’ to 
counter the tendencies of state capture.[33] 
 
The impetus comes primarily from Global South courts, in this series 
visible in the Supreme Court of Brazil.[34] The emphasis on prosecuting 
actions of corruption as corrosive of democratic self-government—while 
upholding due process—directly engages the demand that no one, 
including the most powerful elected leaders—stands above “the law”. 
These proceedings impose extraordinary pressure on constitutional 
courts; trials are likely to be widely publicized and die-hard supporters of 
the leaders charged by corruption remain immune to any evidence that 
may question their idol. Judges can be expected to be “trash-talked” or 
subjected to orchestrated delegitimization campaigns, if they proceed in 
their duty. Exit (in Hirschman’s terms)[35] becomes easier as those who 
understand the value of independent institutions are unlikely to move 
beyond the critique of the particular judgment towards challenging the 
institution as such.[36] 
 
In short, some constitutional courts have begun to recognize that 
democracy plagued by unbridled corruption inevitably degrades into 
oligarchy and that this degradation is not merely a political problem to 
be resolved through elections or legislative majorities, but a 
constitutional one—demanding broader engagement. In Kuhner’s terms, 
courts are increasingly aware that ‘constitutional interpretation turns on 
competing views of oligarchy’.[37] The question is whether this gradual 
realization is enough or it is destined to be too little too late to buttress 
constitutional court practices that advance democracy. Strands of 
contemporary democratic theory highlight the potential of uncertainty 
and surprise that are inherent in democratic politics.[38] These features 
of democracy ensure that representatives remain subject to ongoing 
scrutiny. The public assesses their performance with the aid of 
intermediary institutions,[39] notably media and political parties.[40] 
 
Unlike media, political parties and non-governmental organizations, 
constitutional courts are not typically seen as part of the ‘critical 
infrastructure of democracy’,[41] particularly since democracy can exist 
without constitutional courts but is hardly imaginable without media or 
political parties.[42] Nevertheless, constitutional courts in the sense of 
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de-oligarchizing institutions—a term which captures their potential role 
in checking the concentration of power—stand closer to these 
intermediaries than the executive or the legislature, the latter being the 
key institutions in mainstream democratic thought.[43] 
 
Constitutional court power brings uncertainty into democracy, as it has 
the capacity to reverse representatives’ decisions, to force them to come 
back to the “drawing board” and it can yield surprising turns beyond 
binary choices. Hence, this power adds to democracy seen as ‘a 
constantly destabilizing transgressive practice of resistance to oligarchic 
domination’.[44] Paradoxically, the very features that constrain 
constitutional courts—their lack of enforcement powers, their insulation 
from electoral politics, their relative remoteness from daily life—may also 
be what can prevent them from becoming oligarchic institutions 
themselves.[45] 
 
From constitutional adjudication to the integration of constitutional and 

democracy studies: Time is of the essence 

 
Unlike a few decades ago, constitutional studies have emerged as a 
genuinely interdisciplinary field, focusing on constitutions and 
constitutionalism. Constitutional courts are naturally a central institution 
of interest to constitutional studies, and most contextually rich studies 
that do not assume a reductionist definition of democracy can find home 
here. Yet, the field retains a gravitational pull towards legal studies at the 
expense of other disciplines. Entering the field without this “ticket” is 
possibly easier than with doctrinal legal studies, but there remains less 
motivation for those without formal legal background to attempt such an 
entry, in effect giving legal education a de facto monopoly over the 
epistemology of institutional practice. 

In particular, democratic theorists, empirical democracy scholars and 
“interdisciplinarians” who are interested, but not primarily, in law and 
courts, have less motivation to engage with constitutional studies, 
especially if the latter engages with the concept of democracy only 
tangentially. However, democracy researchers are hardly a key point of 
reference for constitutional practitioners, as they would be seen as “non-
legal outsiders”, outsiders to the “legal” discourse. Amidst the rise of 
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quantity of scholarship, with no institutional incentive to look beyond the 
legal doctrine, constitutional practitioners, including judges, have little to 
no reason to engage with the democracy studies literature or turn to 
democracy scholars. This then completes the vicious circle aiding the 
dominance of the reductionist reading of democracy commonplace in 
doctrinal legal studies. 

The increasing complexity that constitutional courts face in the 
(dis)information age amplifies the opportunity costs of this vicious circle 
not only for the understanding and operations of these institutions, but 
also for democracy at large. Voices on the death of democracy and its 
inability to ‘re-energize’ are growing.[46] 
 
In contrast to those voices, the present blog series, through initially 
mapping how democracy is invoked by the judges, raises broader 
questions about the costs of disciplinary insularity, triggering the blind 
spots of scholarly collaboration that bear costs beyond academia. This 
editorial cannot offer a comprehensive recipe for remedy, nor can it 
predict the future. Yet it can formulate a starting point: for scholars of 
constitutional courts to engage more with recent, cutting-edge 
advancements in democracy studies, and for the ‘scientists of 
democracy’[47] to place constitutional adjudication more centrally 
within their research agenda. Doing so could shift the vicious circle into a 
virtuous one. 
 
Richer exchanges would reinvigorate democratic theory, which has 
stalled in widening the gap between theoretical proposals for deepening 
democracy and the stubborn failures of implementation.[48] They would 
equally revitalize constitutional studies, where the current tendency is to 
foreground structural constraints at the expense of judicial agency[49]—
further insulating judges from responsibility for democratic and 
planetary futures. The stakes are high. 
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