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CORRUPTION has serious implica-
tions for both protecting the rule of
law and ensuring access to justice. It
is pervasive in our system of govern-
ance, severely undermining the effec-
tiveness of all institutions. Since
independence, though successive gov-
ernments have taken numerous meas-
uresto reduce the levels of corruption
inthe country, including legislativeand
institutional, an absence of political will
and sincerity in taking concrete steps
toeliminate corruption hasresultedin
most of these measures notachieving
the intended results.

CorruptioninIndiaisnotmerely
a law enforcement issue where the
existing laws of the state are violated
and can be remedied by more stringent
law enforcement. Rather, corruption
isafar more fundamental problemthat
undermines the very social fabric,
political and bureaucratic structure of
the Indian society. Thus, while it is
necessary for the law enforcement
machineryto be empowered, the larger
issue concerning corruption is how it
violates human rights, in particular
the constitutional rights guaranteed
under our Constitution.

The existing anti-corruption
framework in Indiaplacesfartoomuch
emphasis on the criminal justice sys-
tem for dealing with the malaise,
though that system is itself facing a
crisisdue tocorruptionand other prob-
lems. Thus, fighting corruption also
becomes essential for restoring the
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people’sfaithinthe Indian criminal jus-
tice system. That said, however, the
legal strategies proposed should focus
more on the promotion of transpar-
encyandaccountability ingovernance.
Empowerment of the citizenry needs
to be the foundation for legal and insti-
tutional reformsto address corruption.

Generally, the initiatives that
have so far been undertaken have met
with limited success. However, the
developmentoftherighttoinformation
in India, with the objective of empow-
ering the citizens and ensuring trans-
parency isworthmentioning, givenits
positive outcomes. Acritical analysis
oftherighttoinformation lawandthe
workings of the Central Information
Commission (CIC) and the State
Information Commissions (SICs) set
up to enforce the right to information
shows how these new institutions are
carving out their own political space,
with the power to create transparency
and accountability. However, the need
ofthehouristoestablishanindepend-
ent commission in order to provide a
stronger and effective legal and insti-
tutional framework for fighting corrup-
tioninIndia.

The fundamental problem of
empowering our citizenry in the fight
against corruption has so far been
largely neglected in India. Under-
standing the linkages between corrup-
tion and access to justice involves
recognizing that certainacts of corrup-
tion are human rights violations. One
may well argue that numerous human
rights violations take place in India
every day,andso, evenif corruptionis
recognized asahumanrightsviolation,
how would it help in the larger fight



against corruption. Thus the central
guestion becomes — to what extent
does the recognition of corruption as
aviolationof humanrightshelpinthe
fightagainstcorruption?

Human rights violations have
assumed great significance and
received attention in societies around
the world. With reference to the
enforcement of economic and social
rights, Audrey Chapman argues that
‘...A “violations approach” is more
feasible precisely because it does not
depend on the availability and public
release of extensive and appropriate
statistical data or on major improve-
ments in states’ statistical systems.
The monitoring of humanrightsis not
anacademicexercise; itisintended to
ameliorate human suffering resulting
fromviolations of international human
rightsstandards...”*

The mere recognition of human
rights violations, followed by actions
that will help in the enforcement of
human rights, could in itself be an
effective tool in the fight against cor-
ruption. Corruption needsto be recog-
nized notonly asaviolation of specific
human rights, butalso as an issue that
underminesthe ability of governments
to create conditions for the fulfilment
of all human rights. Under this para-
digm, the focus is on the people who
are affected by acts of corruption and
the efforts to eliminate it, which will
place them at the centre.

Corruption has a profound
impactonthe implementation of civil,
political, economic, social and cultural
rights. The normative framework of
lawandthe institutional apparatus that
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law creates for enforcing the rule of
law are critical for ensuring access to
justice. Accessto justice encompasses
a variety of aspects, but primarily it
deals with the ability of people in a
society to have proper systemsin place
that can ensure justice. These can be
created by the civil and criminal justice
systems, administrative regulationsand
institutions, and by the judiciary and
other quasi-judicial apparatuses.

H owever, what really matters is the
effectiveness of these institutions for
ensuring access to justice. Access to
justice cannot be achieved in Indian
society withouteliminating corruption,
since the role of the state and its
instrumentalities continues to be sig-
nificantwhenitcomesto formulating
andimplementing policies. The Indian
citizenry continuesto be hugely depen-
dent upon the government and the
powers that it exercises, which are
inevitably characterized by corruption.

Having recognized the human
rights implications of corruption, |
propose a cohesive multi-pronged
approachtofightingit. Atthefirstlevel,
thiswould require the recognition ofa
fundamental right to corruption-free
governance in Part Il of the Consti-
tution. Former Chief Vigilance Com-
missioner, N. Vittal, has supported the
evolution of such a right, observing
that, “‘Corruption totally distorts the
machinery of government namely, the
executive, and makesamockery of the
human right for good governance.’?
This right is expected to empower
Indian citizenry to rightfully claim
thatgovernmental conduct needsto be
free from corruption. If not, itisavio-
lation of their constitutionally recog-
nizedrights.

Constitutional sanctity has
acquired legitimacy inthe Indian con-
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text largely due the fact that the coun-
try has functioned as a constitutional
democracy from its independence.
While corruptioninall forms—politi-
cal, administrative, bureaucratic, and
corporate — is rampant and has stea-
dily increased in the last fifty years,
our political system has by and large
been stable. But this cannot be taken
for granted. It is conceivable that
shattered social expectations, malad-
ministration, and poor governance poli-
cies over a period of time, would
endanger the rule of law and the
social fabric.3 Corruptionin Indiahas
affected developmentpolicies, depriv-
ing the Indian citizenry of their eco-
nomic and social rights. The right to
corruption-free service demands good
governance, integrity and probity in
administration from those in power.*

At the second level, this needs to be
followed by the formulation of new
legal and institutional mechanismsto
combat corruption. The difficulty of
enforcing the rule of law is the great-
estimpedimentto the effectiveness of
anti-corruption laws, and thus the
larger issue of establishing a rule of
law society in India needs urgent
attention. This requires progressive
effortstowards revamping the enforce-
ment machinery and empowering the
citizenry. The cornerstone of these new
reforms is the focus on the empower-
mentofthe citizenry inthe fightagainst
corruption.® Past legislative efforts
have primarily dealtwith corruptionas
acrime,®butnotnecessarily asaprob-
lem that underminesthe enforcement
ofhumanrights.

Human rights violations of the
nature created by corruption require
both radical reforms of the state appa-
3. See, UpendraBaxi, Liberty and Corruption.
Eastern Book Co., Delhi, 1989.

4. bid.
5. Ibid.
6. Ibid.
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ratus and a galvanized civil society
activisminamanner thatis notthe case
with regard to crimes. Undoubtedly,
certain reformsin the Criminal Proce-
dure Code (CrPC), 1973 are long
awaited as well. For instance, under
section 197 of the CrPC, no court
can take cognizance of any offence
alleged to have been committed by a
public servant without prior sanction
ofthe government in whose affairs he
is employed.” Thus, Upendra Baxi
laments the fact that ‘the protection
given by the colonial lawmakers to
the publicservantsinthe Code of 1898,
still continues.’® Unfortunately, while
corruption is treated as a crime that
affects the law enforcement mecha-
nisms, its impact on the enforcement
of human rights still needs to be
recognized. This recognition will
pave the way for developingstrategies
to fight corruption that were hitherto
notconsidered.

At the third level are institutional
reforms — strengthening institutions
like the National Human Rights Com-
mission (NHRC), the Central Infor-
mation Commission (CIC) and the
Central Vigilance Commission (CVC).
Thereisneed forthe NHRC torevamp
itsmandate in light of massive institu-
tionalized corruption that has left no
institution in India untouched.® The
NHRC mustensure that its investiga-
tionstake due note of the fact that cor-
ruption is the root cause of potential
violations of human rights. In this
regard, the NHRC may have to work
in cooperation with anti-corruption
agencies like the Central Vigilance

7. See also Prevention of Corruption Act,
1947, p. 6.
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Commission. The purpose of the
NHRC’s new initiatives should be to
ensure the protection of human rights
and promotion of corruption-free
administration as a sine qua non for
good governance.

Fighting corruption has inevitably
become the most urgent need for
addressing all major challenges of
governance in India. While anumber
of approachesto fight corruption have
been tried, none of them have so far
been particularly effective. Giventhe
complexities of multi-layered police
and other law enforcement agencies
that are working in India, it is impor-
tant to develop a more focused
approach to combating corruption.©
The proposal to establishan Independ-
ent Commission Against Corruption
(ICAC)inIndiarecognizesthe inher-
ent challenges of any institutional
approachtoseeking reforms, giventhe
bottlenecksand obstacles for enforce-
ment of the rule of law.

Mostinstitutionsentrusted with
theresponsibility of fighting corruption
and to ensure probity in governance
have notbeen particularly successful.
Establishingan ICAC in Indiawill in
itself not be a panaceaforallillsrelat-
ing to corruption. What we need is a
multi-pronged strategy combining
interventions in the legal framework,
the institutional mechanism, the inves-
tigationand prosecution machinery, the
education strategy for public aware-
ness, and civil society empowerment
approaches.'! The fight against cor-
ruption will succeed only if all the
above strategies are formulated bear-
inginmindthat corruptionisaserious
problem of governance that violates
human rights and undermines deve-
lopment.*?
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The proposed ICAC should be
astand-alone, autonomousinstitution,
and notunder any ministry of the gov-
ernment, including the Prime Minis-
ter’s Office. The ICAC should be
established asaninstitution akintothe
Election Commission of India, prefer-
ably through an amendment to the
Constitution providing it a constitu-
tional status. If that proves difficult,
given the political complexities of
amending the Constitution, it may be
established by legislation. But its pow-
ers, functions and level of independ-
ence should be in conformity to the
guarantees that are provided to the
Election Commission of India.

Historically, anti-corruption
institutions that have been established
in India have enjoyed neither institu-
tional independence nor functional
autonomy. All investigative bodies,
including police and law enforcement
agencies, come under one or more
ministries of the central or state gov-
ernments. This has made their inde-
pendentand autonomous functioning
dependentupon the leadership, integ-
rity and impartiality of the heads of
these institutions. While thisis neces-
sary and critical for the success of the
ICAC, itisimportantto developamore
sustainable process and procedure-
oriented institutional mechanism for
ensuring independence.

An excessive dependence on the
honesty and integrity of individual
officers and heads of anti-corruption
institutions does not help build a cul-
ture of institutional integrity. For anti-
corruptioneffortsto be successful over
aperiod of timethere isneed forasus-
tained approach to fighting corruption
atall levels. Institutional integrity and

12. See Alan Doig and Stephanie Mclvor,
‘Corruption and its Control in the Develop-
mental Context: An Analysis and Selective
Review of the Literature’, Third World Quar-
terly 20(14), 1999, p. 657.



the trustand confidence ofthe citizenry
inthe institution cannot be built over-
night. The institutional apparatus, the
organizational framework and the
need for maintaining honesty and
integrity of the anti-corruption inves-
tigative process ought to be deeply
ingrained withinthe ICAC. Typically,
institutionsin Indiathatare involvedin
the fight against corruption are under
tremendous pressure from different
vested interestsandtheir independence
isonlyinrhetoricand hardly in practice.

Similarly, the independence or
otherwise of the ICAC should not be
dependentupon the personal integrity
or the benevolence of the politicians
and bureaucrats. Given rampant politi-
cal and bureaucratic corruption, it is
essential thatthe ICAC be established
bearing inmind the practical problems
that are faced by agencies such as the
CBI and the CVC, which undermine
their independence and efficiency
in fighting corruption. There is need
to develop an institutional frame-
work that leaves little room for abuse
of powers.

-I-he ICAC needs to have a legal
framework that ensures independ-
ence and helps maintain its autonomy
and notdepend upon the whims of the
governmentin power. Simultaneously,
while independence of the ICAC is
critical, so too is its own institutional
accountability. Whileindependenceis
essential for itto undertake investiga-
tion and prosecution without any fear
or favour from other government
agenciesand politicians, thereisapar-
allel need to ensure that ICAC itself
does not become an organization that
is accountable to none. A system of
checksand balances needs to be intro-
duced so that its functioning is inde-
pendentfromthe executive, butwill be
overseen by anindependentboard, the
membership of which will be mostly
fromoutside the ICAC.

The composition of the ICAC
should be similar tothat of the Election
Commissionof India. Itshould be given
aconstitutional status sothat the level
of engagement and interaction of
its members is not only deemed, but
also perceived to be important. The
appointment of members should fol-
low the same process thatis currently
followed for the National Human
Rights Commission. Thiswill ensure
thatthere is broad political consensus
inthe appointment of its members.

The ICAC should be empowered to
serve as anodal institution for under-
taking the investigation and prosecu-
tion of all cases relating to corruption
under the state and central govern-
ment. But it is important that its work
is limited to cases of corruption that
are not petty in nature, but significant
eitherinterms of financial implications
or in their impact on the administra-
tion of justice. The ICAC should be
empowered to determine its investiga-
tive procedures and processes.

Political parties invariably raise
issues of corruptionand level charges
against each other during election
campaigns; often these are of a parti-
san nature. In this process, both the
importance of the issue and the need
for fairand transparent methodsto dis-
cover the truth and seek punishment
forthe perpetrators of the crime stand
undermined, significantly affecting
the credibility of the criminal justice
process. Nowonder, crimesrelating to
corruption rarely resultin conviction,
letalone punishment.

Therule of lawwill be protected
in India only if itis ensured that those
whoviolate itare giventhe punishment
that is appropriate for that violation.
Simultaneously, it must ensure that
the legal system and the institutional
mechanismsthatare available, treatall
people in a fair and just manner and
that acts of corruption committed by

even the most powerful and influential
persons in society are investigated in
a professional manner and justice
rendered.

Evenasthisarticleisbeing writ-
ten, Indian civil society activism
against corruption is witnessing a
major upsurge in the form of Anna
Hazare’s campaign that has proposed
the establishment of an independent,
powerful and effective institutional
mechanism in the form of a Lokpal.
Whilethisis not the first time that our
civil society has been galvanized to
fightagainstcorruptionandseek trans-
parency and accountability ingovern-
ance, this particular movement, unlike
the previous ones, has managed to
capture the popularimaginationtoan
unprecedented degree.

I tneeds to be recognized that people
have begun to lose faith in the ability
of parliamentary institutions and the
political process to ensure good gov-
ernance. The effort to establish an
independent Lokpal isthus important,
not only because of the need to fight
against corruption, but also to help
restore the trustand faith of the Indian
citizenry in parliamentary democracy.
Corruption has reached such alarming
proportions in India that it has under-
mined the foundations of democratic
governance.

There is little doubt that the
institutional design of a Lokpal as
an independent, impartial and effec-
tive mechanismwill be the sole deter-
minant for its success. The social
expectations generated, not just by
the Anna Hazare movement but
also by the human rights violations
committed against people onaccount
of corruption, have created a strong
urge among many Indians to fight
against corruption. The institution of
a Lokpal is similar to the ICACI
have proposed. We should not lose
the moment.
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